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Applicable Immigration Laws:
 Immigration and Nationality Act (“INA”)

 Immigration Reform and Control Act of 1986 (“IRCA”)

Established I-9 requirements 

Established civil, criminal, and monetary 
penalties

Established anti-discrimination provisions

IMMIGRATION LAWS



Who is ICE?

Established after the 9/11 terrorist attacks

Mission is to “Protect National Security”

Ensure Employers Hire Authorized 

Employees

U.S. IMMIGRATION AND 

CUSTOMS ENFORCEMENT: 

“ICE”



ICE INVESTIGATION

The Notice of Inspection Process



 ICE Notice of Inspections (NOIs)

 NOI = I-9 Audit/Investigation

 At least 3 business days to produce I-9s and other documentation 

 ICE forensic auditors identify any compliance violations and assess 

fines and penalties

 Lays the groundwork for possible criminal prosecution of employers 

who knowingly violate the law

ICE WORKSITE ENFORCEMENT 

ACTIONS UNDER PRESIDENT 

OBAMA





NOI:  DOCUMENTS REQUESTED



NOI:  DOCUMENTS REQUESTED 
( C O N T’D )



 WHAT TO DO IF YOU RECEIVE AN ICE NOTICE OF INSPECTION

• Like any Government Investigation, apprise site Managers (or 
employees) to ask for identification from the government of ficial and 
determine the purpose of the visit .

• Inform Managers (and employees )  not to disclose any I -9 information 
to ICE.

• Do not engage in conversations about your company‘s I-9 practices 
unless authorized by the Company . 

• Immediately inform your General Counsel or Compliance Of ficer.

• Obtain guidance from experienced legal counsel. Proper and careful 
remediation at this stage is crit ical.

• Employers have at least 3 business days to correct any I -9 errors before 
submission = Eliminate monetary penalt ies .

MANAGING AN ICE INVESTIGATION



 Conduct I -9 Audits - ICE Notice of Inspections (“NOIs”)

 Continue “Silent Raids” =Deter Employers From Hiring Illegal 
Workers

 I -9 “Paper” Violations =  Monetary Penalties of $110 to 
$1,100 per I -9

 Criminal Penalties = Fines can be up to $3,000 per worker 
and six months in prison per employee. Conspiracy charges 
and racketeering statutes can also come into play.

 ICE’s Commitment = I-9 Audits in 2014!

ICE INITIATIVES:



 ICE has offices in all 50 states and employs more 

than 20,000 people.

 ICE made 520 criminal arrests tied to worksite 

enforcement investigations.

 Of the individuals criminally arrested, 240 were 

owners, executives, managers, supervisors, or human 

resources employees . 
 Harboring or knowingly hiring illegal aliens. 

 Aggravated identity theft and Social Security fraud.

SNAPSHOT OF ICE



 ICE served 3,004 Notices of Inspection .

 ICE conducted 2,421 IMAGE outreach presentations to 15,906 
employers.

 ICE debarred 376 business and individuals for administrative 
and criminal violations.

 Texas employers saw the most fines, followed by New Jersey 
employers.

 ICE monetary fines have grown from $1 million in 2009 to 
$13 million in 2012. 

SNAPSHOT OF ICE (CONT’D)



 ICE audits over the years:

 250 in 2007; 

 503 in 2008; 

 1,444 in 2009; 

 2,000 in 2010; 

 2,496 in 2011; and 

 3,004 in 2012

 3,500(+) in 2013/2014?

ICE – TRENDS & PATTERNS



 WAL-MART PAYS $11M OVER ILLEGAL LABOR

 No criminal sanctions, but retailer will pay 

$11M in case tied to cleaning contractors' 

hirings. (March 2005)

 Federal prosecutors announced that Wal -Mart 

stores agreed to pay a record $11 million to 

settle accusations that it used hundreds of 

il legal immigrants to clean its stores.  

 “We acknowledge we should have had better 

safeguards in place to make sure our (floor -

cleaning) contractors hired only legal 

workers," Wal-Mart said. 

ICE IN THE NEWS…



 Who is on ICE’s Radar?

Large Hispanic Workforces

Construction Industry

Manufacturing Sector 

Hospitality Industry

Farming Sector

Government Contractor 

ICE—MAJOR TARGETS



NEW FORM I-9-EMPLOYEE 

SECTION 1

Section 1

Employee

Section 1
Preparer/ 

Translator



NEW FORM I-9 EMPLOYER 

SECTION 

2 & 3

Section 2

Manager

Section 3

Updating/ 

Re-verification
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FORM I-9 COMPLETION

 Must be completed for all  new hires including temporary or part -
time employment

 Hire means employment in exchange for wages or remuneration

 Must be completed for all  employees working in the U.S., even if 
on payroll  abroad

 Not required for independent contractors

 Not required for pre-11/7/86 hires (“grandfathered” employees)

 Do not verify (complete form for) employees working outside the 
U.S. or outside its territories
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FORM I-9 COMPLETION

 Physical presence of employee required

 You must see original documents

 Attach photocopies of documents 

 Recommended for most employers but not required

 No exception for temporary or part -time employment

 Remote hires may have a notary or other employer 
representative verify.
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FORM I-9 COMPLETION

 Section 1 must be completed by employee on, or before, the 

first day of work once the job offer has been accepted

 Section 2 must be completed within three business days from 

the date employment begins.

 Section 3 reverification must be completed on, or before, 

temporary employment authorization expires
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TIPS FOR SECTION 1

 Section 1 must be completed by employees on or before first day 
of hire even if they don’t have their documents.

 Ensure that employee checks box, and signs and dates the form.

 If employee checks box 3 (box 2 on older forms), A # must be 
entered.

 If employee checks box 4 (box 3 on older forms), expiration date, 
A# or I-94 number must be entered, and in some cases passport 
# and country of issuance.

 Avoid employer pre-population of forms



TIPS FOR SECTION 1 

(CONTINUED)

 Enter N/A if  no other names used, no middle init ial

 Email address and telephone number fields are voluntary.   Use N/A if  
choosing not to submit.   

 Preparer/Translator Cer t ification should be completed if  assistance 
provided in completing Section 1 . 

 Social Security Number should be provided if  employer enrolled in E -
Verify

 No foreign address or P.O. Box should be included as address.  
Exception: border commuters.

 Use of multiple names: Document must be genuine and reasonably 
relate to person

2
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TIPS FOR SECTION 2

 Section 2 must be completed by company representative within 
3 business days from date of hire

 Verification of IDENTITY and WORK AUTHORIZATION

 Additional l ine provided in List A for combination of documents 
(e.g., J -1 exchange visitors, H-1B porting)

 New hire must be physically present

 Company representative must review ORIGINAL DOCUMENTS

 Attach copies of documents presented to the I -9 (recommended).
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RETENTION OBLIGATIONS

 Employer must have a Form I -9 for every current employee 

(unless they were hired prior to November 7, 1986).

 Following employee’s termination, employer must retain 

I-9 for the later of:

3 years from the date of hire 

or

1 year after the date of termination
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CORRECTING FORMS I-9

 Make corrections on original Form I -9

 Init ial and date al l  corrections

 Employees should make corrections to  Section 1 
 HR can make corrections to A#, Admission # and expiration date in attestation if 

copies attached

 Do not back date

 Do not use correction fluid

 Cross-outs (but not black -outs) are OK
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EXAMPLES OF SUBSTANTIVE 

VIOLATIONS

 Violations wil l  incur fines

 Missing I -9

 Employee name missing

 Failure of employee to check a box in Section 1

 Failure of an employee to sign Section 1

 Improper document(s) accepted

 Section 2 not signed or completed

 Section 3 not completed or signed if  applicable
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EXAMPLES OF TECHNICAL 

VIOLATIONS

 Maiden name, address or date of bir th missing

 No A#, admission number or expiration date in attestation section of 
box 3 or 4 checked (box 2 or 3 on older forms),  i f  copies of documents 
attached

 Section 1 not dated or date of hire in Section 2 missing

 Not t imely completed (subject to good faith test)

 Document information incomplete ( i f  copies attached)

 No tit le,  business name or address

 Employer signature not dated
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CURRENT CIVIL PENALTIES

 Violations of I -9 requirements:  $110 - $1,100 per I -9

 Knowingly hired or continuing to employ:  $375 - $3,200  per al ien

 Pattern or practice:  $3,300 - $11,000

 Debarment from government contracts for “knowingly employing an 
unauthorized worker”

 Criminal penalt ies:   f ines and/or imprisonment



 The Office of Special Counsel for Immigration-

Related Unfair Employment Practices (OSC) 

 OSC enforces the anti-discrimination provision 

(§ 274B) of the Immigration and Nationality 

Act (INA)

OFFICE OF SPECIAL COUNSEL
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OSC - DISCRIMINATION VIOLATIONS

Federal Law Prohibits:

Document Abuse
 occurs when certain employees or applicants are subject to more 

stringent verification measures than necessary to verify that they 
are eligible to work in the United States

Citizenship Status Discrimination
 can occur when individuals are not hired or are fired because of 

their real or perceived immigration or citizenship status, or 
because of their type of work authorization

National Origin Discrimination
 occurs when employer treats an employee or applicant differently 

during the hiring and firing process because of his or her place of 
birth, country of origin, ancestry, native language, accent or 
because the individual is perceived as looking or sounding foreign

Retaliation or Intimidation
 ex.: employee terminated for filing complaint
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HANDLING SOCIAL SECURITY 

MISMATCH

 SSA resumed sending “decentralized correspondence”
(DECOR) letters in April, 2011

 Employers expected to resolve mismatch even with rescission 

of regulation

 Inaction is factor to consider whether employer has 

“knowledge” of unauthorized worker

 Catch-22: OSC/NLRB/Courts consistently rule against 

employers who do take action

 Best practice:

 Notify employees immediately

 Require diligent follow-up

 Do not take adverse personnel action before final resolution

 Do not hold employee liable for government error/inefficiency



Fraudulent 

Documents

In The 

Workplace



ARE YOU TODD DAVIS?



NO, I’M TODD DAVIS, BUT...



FRAUDULENT DOCUMENTS 

THAT PASSED E-VERIFY



PRACTICAL STEPS FOR I-9 

COMPLIANCE



BEST PRACTICES

 Routine internal auditing – random sample and immediate 
review upon completion

 Regular training for those involved in I -9 verification process

 Review hiring and sponsorship policies and ensure consistency 
in practice

 Periodic retention review and establish purge schedule for 
terminated employees

 Use of electronic I -9 systems to minimize errors and ensure 
retention

4
0
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WHAT IS E-VERIFY

 Voluntary (except where it  is not)

 Federal contractors

 State and local requirements

 STEM extension

 Matches name with information in SSA and DHS databases

 Pros

 Reduces chance of SSN no-match

 Safe harbor for good faith reliance on result 

 Cons

 Additional administrative cost

 Error in government databases

 Cannot overcome ID fraud



IMMIGRATION REFORM?

Pathway to  C i t izenship :  

Creat ion of  a  new “ reg istered provis ional  
immigrant” (RPI )  s tatus

More h igh -sk i l l  immigrat ion :  

Increases the number of  H -1B v isas

More low -ski l l  immigrat ion :

 New “W” Nonimmigrant  V isas  for  non -

agr icul tura l  low -wage workers .

“Blue Card” for  A gr icultura l  Workers

Border  secur i ty :  

Doubles  the presence of  border  pat rol  agents  to  

40,000.  

700 mi les  of  border  fenc ing and

Al l  employers  would have to  use E -Ver i fy

Senate Bill 744 passed on 

June 27, 2013



UNIONS TARGETING 

IMMIGRANTS 

 Unions are currently taking advantage of the uptick in 

immigration and the confusion with immigration reform

 Unions are offering immigration assistance as part of 

membership with the union



UNIONS TACTICS

 Unions now recruit the Hispanic 

immigrant worker

 Unions have done a complete turn-

around on this issue

 Unions have seen how deep the 

immigrant labor pool runs and, 

consequently, how accepting 

immigrant workers increases 

membership dues and collective 

bargaining power 



QUESTIONS?


