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Declining Union Membership

• Membership is down from 34% compared to its peak

• Total union membership is now below 13%

• It’s down to 7.2% in the private sector

• Only 2,000 elections last year vs. 8,000 30 years ago



What Have Unions Been Doing

To Reverse The Losses?

New targets

- Government and service sector employees

- Moving away from higher skilled, higher paid “blue 
collar” groups to smaller service sector employees

- Going after jobs that are not likely to be exported- Going after jobs that are not likely to be exported

- Looking at “secondary” targets that purchase 
supplies from unionized businesses

- Targeting new Americans

- Exploring traditionally unfriendly geographic 
markets

- More open to smaller bargaining units



What Have Unions Been Doing

To Reverse The Losses?

Spending money to influence politicians

• Unions spent millions to influence elections in 

the past two election cycles because they want 

to change the rulesto change the rules

• More than $100,000,000 spent in 2008 and 

2010; average of $50,000,000 per year for past 

decade

• Some of the largest PACs are union-sponsored



What Have Unions Been Doing

To Reverse The Losses?

Different tactics

– Corporate campaigns

– Greater use of web-based communications

– Neutrality agreements

• Companies remain “neutral” and don’t get involved in the • Companies remain “neutral” and don’t get involved in the 

campaign, while unions continue to sell employees

• Unions are recognized upwards of 90% of the time when the 

employer remains neutral

– Pushing for legislative and/or regulatory 

change



Unions Turn to Technology



More Than 100 Properties On 

UNITE-HERE Boycott List



Twitter



E-Mail

• Guard Publishing Co., 351 NLRB 1110 

(2007)

– 3-2 decision

– Permitted discipline of employees for using – Permitted discipline of employees for using 

company email system to solicit support for 

union

– Email systems considered like bulletin boards



E-Mail

• Guard Publishing Co. v. NLRB, 571 F.3d 53 

(D.C. Cir. 2009)

– Overruled Board decision

– Legality of facially neutral policy not appealed– Legality of facially neutral policy not appealed

– Failure to apply neutral policy in even-handed 

manner results in unfair labor practice



Guard Publishing Dissent

• “Only a Board that has been asleep for the past 20 years could fail to 

recognize that e-mail has revolutionized communication both within and 

outside the workplace. In 2007, one cannot reasonably contend, as the 

majority does, that an e-mail system is a piece of communications 

equipment to be treated just as the law treats bulletin boards, telephones, 

and pieces of scrap paper.”

• “National labor policy must be responsive to the enormous technological 

changes that are taking place in our society. Where, as here, an employer 

has given employees access to e-mail for regular, routine use in their work, 

we would find that banning all nonwork-related ‘solicitations’ is 

presumptively unlawful …. Accordingly, we dissent from the majority's 

holding that the Respondent's ban on using e-mail for ‘non-job-related 

solicitations’ was lawful.

Wilma Liebman

Current Chair, NLRB



Labor’s Backup Plan – The NLRB

• Labor law regulators

• Offices in Washington D.C.

• Five presidential appointees

• Three from President’s party• Three from President’s party

• Two from opposition party



Who Currently Sits On The NLRB? 

• Wilma Liebman; Chairman (D)

– Former Teamster Attorney has actively dissented and 

suggested that laws are “broken”

• Mark Pearce (D)

– Former Union-side Attorney advocates shorter – Former Union-side Attorney advocates shorter 

Canadian representation election model

• Craig Becker (D)

– Former SEIU Attorney has said he sees little place for 

employer in campaign process 

• Brian Hayes (R)



What Can We Expect From the 

NLRB?

• Overturning substantial precedent

– Temporary employees/joint employment

– “Weingarten” rights in non-union setting

– Use/reinstatement of “Salts”– Use/reinstatement of “Salts”

– Electronic communications

– Supervisory card solicitation

– Picketing/permanent replacement

– Removal of early decertification window

– Scope of protected concerted activity



Possible NLRB Rulemaking

• Condensed time to election

• Electronic balloting

• Union access to employer premises

• Increased scrutiny on first contract • Increased scrutiny on first contract 

negotiations

• Enhanced penalties



What Can We Expect From a 

New General Counsel?

• Increased resort to injunctive relief in all 

discharge cases

• Expanded  scrutiny of first contract 

negotiationsnegotiations

• Reduced standard for ULP complaints

• Increased utilization of bargaining orders



What Can We Expect From a 

New General Counsel?



What Can We Expect From a 

New General Counsel?

• Acting NLRB General Counsel Lafe 

Solomon

• Enhanced penalties for employer unfair • Enhanced penalties for employer unfair 

labor practices during union campaigns

– Requirement that boss “read the notice”

– Greater union access to company property



NLRB Proposed Rulemaking

• All employers must 

post

• Employers who 

communicate with communicate with 

employees 

electronically must 

disseminate notice 

the same way



Utilizing Agency Charges



What Can Employers Do To 

Oppose Unionization Of Employees?

• Exercise their “free speech rights” to tell 

employees of risks of unionization

• Employers can exercise these rights in a card-

signing drive and after a petition for election has signing drive and after a petition for election has 

been filed

• Employers are subject to certain rules: no TIPS 

(threats, interrogation, promises, or spying)
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