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with the Help of Your Employees

W& WILSON



http://hospitalitylawconference.com/
http://hospitalitylawconference.com/

I OVERVIEW

What we will cover-
Employee Training
Investigation
Witness Interviews
Photographs
Preserving Video
Physical Evidence
Business Records
Post-Incident Follow-Up
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EMPLOYEE TRAINING

« Can prevent most problems

« At hire and re-train

« Explain why these things are important

« Advise they may have to give a deposition

« This will encourage better record-keeping
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WITNESS STATEMENTS
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INVESTIGATION - WITNESSES

PROBLEM — INCOMPLETE AND UNTIMELY

*Obtain complete written statements from injured person,
all witnesses, including employees, immediately.

*Contact information must be obtained and IDs should
be checked to verify accuracy.

Don’t rely on hotel database.
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INVESTIGATION — WITNESSES

*If a piece of furniture broke causing injury—
How was the patron using it before it broke?
How were other patrons using it?
Did any employee have knowledge of its condition?

*If a negligent security case-
When did the fight start?
What activities led up to the fight?
Where were the patrons before the fight?
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I INVESTIGATION - WITNESSES

-Case study

Slip and fall on food spilled by a patron at
buffet

*Witnesses saw hotel response differently
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INVESTIGATION - WITNESSES

SECURFTY DEPARTMENT

Origina! Filename: Date Attached: Atiachsd Size:
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INVESTIGATION - WITNESSES
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INVESTIGATION - WITNESSES

Employees should not be allowed to leave property
before completing statement.

Employees statement should be well thought-out before
reduced to writing.

W& WILSON




I INVESTIGATION - WITNESSES

« Case study

Slip and fall in bathroom

Employee’s statement is good...
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INVESTIGATION - WITNESSES
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I INVESTIGATION - WITNESSES

o...Patron’s statement is better!
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INVESTIGATION - WITNESSES
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INVESTIGATION - WITNESSES

« Case study

cAmusement ride malfunctioned

Employees were not well educated or well-trained in
writing witness statements
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INVESTIGATION - WITNESSES
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INVESTIGATION - WITNESSES
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EMPLOYEE STATEMENTS

Employee statements may be binding on the company

*"McDonald” example

*Security officer said “These cords should not be hanging down like
this. They should be tucked into this holder.”

*Argued not within officer's knowledge how the cords should be
placed.

*Argued security officer not someone who could bind the company

*Court disagreed and allowed plaintiffs to testify as to what the
officer said.
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I TRAINING IS KEY

* Even a well-trained employee is no
guarantee against a lawsuit

* Training Is the first line of defense to
mistakes in an investigation
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PHOTOGRAPHS
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PHOTOGRAPHS

« Have a written policy.

« Use company camera rather than personal cell
phone.

« Set up the camera to record the date and time.
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PHOTOGRAPHS

« Capture scene perspective by taking wide angle and
close ups.

« Photograph several angles of the same thing; you can'’t
have too many photos.

* View the photos after taken for clarity and content.
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INVESTIGATION — THE SCENE

PHOTOS

Verify location of incident with witnesses.
*Photograph injured person, if he/she consents.
Document nearby signage, if relevant.

*In falls, photograph shoes, including bottom.
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I PHOTOGRAPHS

« Examples -

* Wet spill in the restroom
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PHOTOGRAPHS
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PHOTOGRAPHS

W= WILSON ELSER



I PHOTOGRAPHS

« Examples -

* Food spill in buffet
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PHOTOGRAPHS
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I PHOTOGRAPHS

* Photos did not help identify location of fall.
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PHOTOGRAPHS
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I PHOTOGRAPHS

* Photos intended to depict flooring were not
helpful
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PHOTOGRAPHS
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PHOTOGRAPHS
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PHOTOGRAPHS

« Case Study

« Slip and fall in an arcade outside the laser tag area

« The following are all of the photos taken by the
Investigating security officer
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PHOTOGRAPHS

ledia Attacl
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PHOTOGRAPHS
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PHOTOGRAPHS

Media Attachment
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PHOTOGRAPHS
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PHOTOGRAPHS
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PHOTOGRAPHS
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PHOTOGRAPHS
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PHOTOGRAPHS
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PHOTOGRAPHS
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PHOTOGRAPHS
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PHOTOGRAPHS

W= WILSON ELSER




PHOTOGRAPHS
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PHOTOGRAPHS
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I PHOTOGRAPHS

-The photos were all taken of the entrance to
laser tag.

*The patron fell near the exit.

*Another employee witnessed the fall but the
security officer never interviewed the
employee.
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PRESERVING VIDEO
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VIDEO

VIDEO
*Have a written policy.

*Check for all cameras that might have captured the
Incident and preserve footage.

*Save as much video as possible, entire “tape” would be
best.

*If digital, what time frame of video makes sense?
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VIDEO

VIDEO
*What other video should be saved?
*Confirm the preserved video contains the footage desired.
*If a slip and fall-
When did the spill happen?

When was the last cleaning person in the area?
Did a cleaning person clean up the spill afterwards?
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IVIDEO

« Potential problems with video

Preserving the wrong video

Not preserving enough

Preserving video of employees behaving badly

W& WILSON




PHYSICAL EVIDENCE
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I PHYSICAL EVIDENCE

Physical Evidence means evidence you can touch
such as a broken chair, piece of glass, a foreign
object in food.

Physical evidence should be preserved and clearly
marked with:

-name of injured person
-date of incident
-Incident report number.
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I PHYSICAL EVIDENCE

‘Real estate can also be physical evidence

*Steps, conditions, amusement rides and real
property need to be documented and preserved
to the extent possible
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I SPOLIATION OF EVIDENCE

*Spoliation of evidence motion

*Adverse jury instruction

sAnswer stricken
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BUSINESS RECORDS
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BUSINESS RECORDS

«Customer documents

Guest registrations, credit card receipts, room portfolios,
lock interrogations.

*Business records
Employee work schedules
Cleaning sweep sheets
Bar tabs

*Obtain and preserve even if computerized
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I BUSINESS RECORDS

.Company policies and procedures
Policy manuals
Employee handbooks

*Should be page numbered and have a
revised date on every page
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POST-INCIDENT FOLLOW UP
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POST-INCIDENT FOLLOW UP

Prompt and courteous follow up by risk management
(manager/supervisor)

*Take care not to admit liability
(may be an admission of the company)

*Sometimes a free stay or meal is enough to resolve a
problem. (Replace the burnt shirt.)

*Obtain release if compromise is reached
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CONCLUSION

« With good training and vested employees who
understand the process, you can improve your claims
handling procedures.

« Mindful follow up by risk managers further reduces the
number of claims that will ultimately progress into
litigation.
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Questions?
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Contact

Jennifer Willis Arledge Bruno Katz

Partner Partner

Las Vegas, NV San Diego, CA
702.727.1240 619.881.3317
jennifer.arledge @wilsonelser.com bruno.katz@wilsonelser.com
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