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Introduction 
 
The insurance claims that arose from the attacks of September 11, 2001 (“9/11”) and 
Hurricane Katrina were a watershed for the way in which insurance companies handle 
Business Income insurance claims.  Those events also set loose a spree of judicial 
opinions regarding the scope of coverage for Business Income and other time element 
losses.  Indeed, although Business Income coverage has been around for more than a 
century, about half of the time-element cases have been decided since September 11, 
2001. 

 
Historically, Business Income and other time element insurance claims were resolved 
generally by negotiation or appraisal.  There are many reasons why such claims 
increasingly are being litigated, but perhaps the primary reason is the circumstances 
surrounding 9/11 and, to a lesser extent, Hurricane Katrina.  Those catastrophes gave 
rise to insurance claims that:  (1) were often, individually, very large, a condition that by 
itself led to disputes; (2) were collectively massive, putting at least an initial strain on the 
industry and its individual players; (3) were quite similar to other policyholders’ claims, 
which inclined claims handlers to be conservative, lest policyholders discover favorable 
claims positions and demand similar treatment;1 (4) involved forms of recent vintage, 
with little or no case authority to provide guidance or constrain insurance company 
claims handlers; (5) involved broad coverage forms, a product of the “soft market” just 
beginning to lift in early 2001; and (6) arrived at a time when the financial markets, in 
which insurance companies are huge investors, were retrenching dramatically.  The 
confluence of these factors, combined with the growing role of outside coverage 
attorneys in shaping the response to first-party claims, led insurance companies to take 
newly restrictive coverage positions on policyholders’ time element claims. 
 
This commentary will provide an overview of the issues that have been the focus of 
Business Income disputes between policyholders and their insurance companies since 
9/11, with special attention paid to the ways in which insurance companies’ claims 

 
1.  See Daniel T. Torpey & Jeffrey M. Phillips, “World Trade Center Terrorist Business Income Claims Will Challenge Policyhold-

ers” (Jan. 2002) (“Imagine yourself as an insurance executive with the knowledge that any decision you make on any one loss 
will impact multiple claims in multiple industries all for one event [the attack on the World Trade Center (the ‘WTC’)].  Accord-
ingly, insurers will be very careful as to how they react to a variety of technical claim issues.”). 

https://www.lexis.com/research/lnhome/terms/copyright/
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handling approach has changed during that period.  The article will also suggest how 
policyholders can avoid the traps recently laid by the insurance industry and its lawyers. 
 
The Non-Existent Daubert Exclusion 
 

As a practical matter, Business Income claims are calculated based on projections of 
what the policyholder’s revenues would have been in a hypothetical universe where the 
loss event never occurred.  By definition, this analysis represents what is, at best, a 
rough estimate of what probably would have happened had there been no loss.  For 
most Business Income claims of even modest complexity, this analysis is typically done 
by separate forensic accountants retained by the policyholder and the insurance 
company.  Although these accountants employ various mathematical and statistical 
techniques in their analysis, there in no one “correct” way to estimate any given loss, 
and no accountant’s results can ever be said to be 100% accurate, or verifiable with 
scientific certainty.  For exactly this reason, such claims historically have been resolved 
via give and take discussions between each side’s accountants, until they are in 
substantial agreement on a methodology for estimating the loss – which typically yields 
a claim calculation somewhere in between the result initially obtained by each side. 
 
In many 9/11 Business Income claims, and in some others stemming from the 
catastrophic hurricanes of 2004 and 2005, insurance companies took a much harder 
line in discussions over loss calculation methodologies.  This forced many policyholders 
into litigation, where they were required to establish the amount of their damages 
predominantly through expert testimony by forensic accountants that worked up the 
Business Income loss projection models.  Insurance companies argued that, in order to 
be admissible, such expert testimony had to meet the standards for reliability 
established in Federal Rule of Evidence 702, as well as Daubert v. Merrell Dow 
Pharms.2 and its progeny.  Thus, once the parties were in court, many insurance 
companies sought to disqualify the policyholder’s forensic accountant – and thereby 
effectively undermine the policyholder’s case – by challenging the reliability and 
accuracy of the accountant’s Business Income loss calculation under Daubert’s “junk 
science” standard.  And in more than one case, insurance companies have succeeded 
in completely avoiding payment of claims simply by convincing the court that the 
forensic accountant’s analysis or the data on which that analysis was based were 
unreliable under the Daubert standard.3 

 

 
2.  509 U.S. 579 (1993). 

3.  See Maher v. Continental Casualty Co., 76 F.3d 535 (4th Cir. 1996) (applying West Virginia law); Wyndham Int'l, Inc. v. Ace 
Am. Ins. Co., 186 S.W.3d 682 (Tex. App. 2006); Lava Trading, Inc. v. Hartford Fire Ins. Co., 2005 U.S. Dist. LEXIS 4566 
(S.D.N.Y. 2005) (Dolinger, Mag. J.) (report and recommendation), adopted in an unreported order (S.D.N.Y. Apr. 8, 2005) 
(Castel, J.). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=509+U.S.+579
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=509+U.S.+579
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=509+U.S.+579
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=76+F.3d+535
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=186+S.W.3d+682
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=186+S.W.3d+682
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2005+U.S.+Dist.+LEXIS+4566
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2005+U.S.+Dist.+LEXIS+4566
https://www.lexis.com/research/lnhome/terms/copyright/
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Such decisions effectively insert into the insurance policy a requirement that does not 
otherwise exist – a requirement that the accountant or loss adjustor and the data and 
other evidence relied on in calculating the Business Income loss meet the Daubert 
standard.  The reasoning behind such decisions is questionable because the calculation 
of such losses, by definition, is counterfactual and essentially calls for estimates of 
revenues in purely hypothetical business environments.  Ultimately, results such as 
these embolden some insurance companies to take a hard line in discussions with their 
policyholders over Business Income loss calculations, especially in cases where it is 
difficult to tie the loss-causing event to the policyholder’s downturn in revenues with a 
great deal of precision, or where it is difficult to quantify the impact of potential alternate 
causes of the policyholder’s decreased revenues on its covered Business Income loss.  
For example, when a jewelry store damaged in a hurricane suffers a 50% downturn in 
revenues for the month following the storm, the insurance company is likely to argue 
that some portion of those losses are attributable to people simply not shopping for 
luxury products because they were busy dealing with more pressing matters like 
repairing the roofs on their houses, which alternate cause might not be covered under 
the jewelry store’s policy.  So how is the policyholder’s accountant expected to assess 
with mathematical reliability the extent to which earring buyers stayed home because 
they had leaky roofs versus the fact that the broken windows on the jeweler’s storefront 
were boarded up? 
 
Although they are problematic for policyholders, decisions such as those noted above 
are in conflict with a long line of cases holding that policyholders can prove their 
Business Income losses through various types of data and expert testimony4 and do not 

 
4.  See Diamond Shamrock Corp. v. Lumbermens Mut. Casualty Co., 466 F.2d 722, 728 (7th Cir. 1972) (“[The policyholder’s] 

summary exhibits, together with the testimony of [the policyholder’s] accountant … provide a detailed analysis of the method by 
which the total business loss figures were reached.  Those exhibits were sufficient to establish a prima facie case of loss in the 
amount claimed.  At that point it became incumbent upon [the insurance company] to prove that the losses claimed were ex-
cessive or unreasonable.”); American Medical Imaging Corp. v. St. Paul Fire & Marine Ins. Co., 949 F.2d 690, 694 (3d Cir. 
1991) (“Inherent in the concept of business interruption insurance is the necessity of [policyholders] making claims for lost 
earnings based in large part on estimates of things that have not happened, i.e., on estimates of what would have happened 
had there been no fire or other covered cause of loss.  Moreover, throughout the world of business, such estimates are in-
variably based on the results of past performance projected and adjusted on the basis of present business conditions….  
Unlike the district court, we find no fault with the character of [the policyholder’s] tendered evidence on lost earnings.  Indeed, 
the fact that [the policyholder’s] projections were formulated in the regular course of business prior to the alleged loss may 
commend them to the trier of fact as more reliable than if they had been prepared after the fact for the purposes of litigation.  
Moreover, we know of no rule requiring that evidence of lost earnings identify the particular customers and hypothetical trans-
actions that would have produced revenues but for the fire or other covered loss.”); Net 2 Press, Inc. v. Employers Fire Ins. 
Co., 2004 U.S. Dist. LEXIS 18929 (D. Me. 2004) (“While some evidence of actual loss from interruption of business and extra 
expense to run the business is required in order to succeed on a claim that this portion of the insurance policy was breached, 
as well as proof that such evidence was provided to the [insurance company], the law does not require that such evidence be 
in documentary or any other particular form.”); Gates v. State Auto. Mut. Ins. Co., 196 S.W.3d 761 (Tenn. Ct. App. 2005) 
(“while [the policyholder’s] accounting practices are relevant, we must also consider “the nature of the business and the meth-
ods employed in its operation.”  We must conclude that the interpretation advocated by [the insurance company], given the na-
ture of [the policyholder’s] business and its method of operation, would defeat the essential purpose of business interruption in-
surance, that is, to place the insured “in the position it would have occupied if the interruption had not occurred.”  The interpre-
tation adopted by the trial court is, under the circumstances of this case, more consonant with the language of the policy as 
well as the purpose of this type of insurance.”). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=466+F.2d+722
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=949+F.2d+690
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=949+F.2d+690
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2004+U.S.+Dist.+LEXIS+18929
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2004+U.S.+Dist.+LEXIS+18929
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=196+S.W.3d+761
https://www.lexis.com/research/lnhome/terms/copyright/


 
 
 

 
 

Copyright ©  2007, Matthew Bender & Company, Inc., a member of the LexisNexis Group. 
LexisNexis and the Knowledge Burst logo are registered trademarks of Reed Elsevier Properties Inc., used under license. 

4  

 Business Income Coverage in the Post-9/11 World: How Insurance  
Companies Have Changed the Claims Handling Playbook Since 9/11 and  
Hurricane Katrina 
By Richard Lewis and Marshall Gilinsky 

December 2007 

need to be proved with mathematical precision.5  When the shoe is on the other foot, 
insurance companies have lobbied hard for admission of their own forensic accountant 
evidence as “crucial” in Business Income cases.6 Accordingly, there is ample 
ammunition to defend against improper attempts to inject the Daubert standard into the 
loss adjustment of Business Income claims, and policyholder advocates should be on 
the lookout for this unsavory insurance industry tactic.  Finally, even where expert 
testimony is rejected under Daubert, it sill may be possible to present lay testimony from 
a policyholder’s accountant to substantiate a Business Income claim.7 
 
The Undefined Use of “Suspension” in Business Income Provisions 

 
Most Business Income provisions promise to pay for loss resulting from a “suspension” 
of the policyholder’s operations caused by damage or destruction of property at the 
premises.  Historically, insurance companies have been somewhat successful in 
arguing to courts that the term “suspension” means “total cessation” and, thus, that a 
policyholder:  (1) is entitled to Business Income coverage only during the period of time 
its operations are at a complete standstill; and (2) is entitled to no coverage if it is able 
to hobble along and continue operations despite property damage. 
 
The “total cessation” argument is absurd for a number of reasons.  First, the time during 
which coverage is owed is already measured by the Period of Restoration – generally 

 
5.  See Springfield Fire & Marine Ins. Co. v. J. T. Wilson Co., 67 F.2d 426, 428 (6th Cir. 1933), 67 F.2d 426, 428 (6th Cir. 1933) (“it 

may be said that the amount of liability is not shown with mathematical precision, but there were sufficient proofs to take the 
case to the jury and justify the jury, if the evidence was believed, in rending a verdict in the amount returned”); Vinyl-Tech Corp. 
v. Cont'l Cas. Co., 2000 U.S. Dist. LEXIS 22507 (D. Kan. 2000) (“That the amount of lost profits may not be shown precisely 
will not prevent recovery if the [policyholder] makes the amount of its loss reasonably certain by competent evidence.”); Lite v. 
Firemen's Ins. Co., 119 A.D. 410, 104 N.Y.S. 434, 436 (N.Y. App. Div. 1907) (“It is manifest that some loss of profit must have 
accrued from the inability to use or rent the 10 apartments, and, where there is an evident loss, the insured should not be de-
prived of indemnity merely because it may be difficult to fix the amount of the loss with absolute precision”); Anchor Toy Corp. 
v. American Eagle Fire Ins. Co., 4 Misc. 2d 364, 365-366 (N.Y. Sup. Ct. 1956) (“Such questions as the estimated amount of 
business during the period and the percentage of profit were not only of great complexity due, among many other factors, to 
the means of administering the corporate business, but also were at best matters of opinion.”); Holt Atherton Industries, Inc. v. 
Heine, 835 S.W.2d 80, 84 (Tex. 1992) (noting that “[r]ecovery for lost profits does not require that the loss be susceptible of 
exact calculation”; “[t]he amount of the loss must be shown by competent evidence with reasonable certainty”; “[w]hat consti-
tutes reasonably certain evidence of lost profits is a fact intensive determination”; and “opinions or estimates of lost profits must 
be based on objective facts, figures, or data from which the amount of lost profits can be ascertained”); State Farm Lloyd's Ins. 
Co. v. Ashby AAA Auto. Supply Co., 1995 Tex. App. LEXIS 3346, at *48-50 (Tex. App. 1995) (“’Recovery for lost profits does 
not require the loss to be susceptible of exact calculation.’  However, the amount of the loss must be shown by competent evi-
dence and with reasonable certainty.  ‘What constitutes reasonably certain evidence of lost profits is a fact intensive determina-
tion.  As a minimum, opinions or estimates of lost profits must be based on objective facts, figures or data from which the 
amount of loss profits can be ascertained.’ ….  A party must show either a history of profitability or the actual existence of fu-
ture contracts from which lost profits can be calculated with reasonable certainty.”) (citations omitted). 

6.  See Audubon Veterinary Hosp., Inc. v. U.S. Fid. & Guar. Co., 2007 U.S. Dist. LEXIS 46301 (E.D. La. 2007). 

7.  See La. Med. Mgmt. Corp. v. Bankers Ins. Co., 2007 U.S. Dist. LEXIS 59956 (E.D. La. 2007) (holding that a policyholder could 
call its accountant of 20 years to substantiate its Business Income claim as a lay witness because “[t]he Third Circuit has held 
that a company’s accountant may offer lost business profits opinion testimony as a lay witness under Rule 701 because of his 
personal knowledge of the company’s finances”). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=67+F.2d+426
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2000+U.S.+Dist.+LEXIS+22507
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2000+U.S.+Dist.+LEXIS+22507
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=119+A.D.+410
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=119+A.D.+410
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=4+Misc.+2d+366
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=4+Misc.+2d+366
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=835+S.W.2d+80
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=835+S.W.2d+80
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=1995+Tex.+App.+LEXIS+3346
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=1995+Tex.+App.+LEXIS+3346
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+46301
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+U.S.+Dist.+LEXIS+59956
https://www.lexis.com/research/lnhome/terms/copyright/
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defined as the hypothetical period needed to repair or replace damaged property – which 
clause is rendered moot by the “total cessation” doctrine.  Second, most modern 
businesses are fully capable of conducting some business – by fax, Blackberry, telephone, 
or laptop – despite catastrophic destruction of their premises.  Third, most policies contain 
clauses contemplating partial operations (e.g., giving the insurance company credit for 
sales of existing stock), and promising Extra Expense coverage for the above-normal costs 
of engaging in partial operations during the Period of Restoration.  Fourth, courts adopting 
the doctrine are not consistent as to whether cessation is a trigger (i.e., the policyholder 
gets coverage for all losses after an instant of cessation) or whether it relates to the Period 
of Restoration (i.e., the policyholder gets coverage only for losses during the cessation).  
Incredibly, some courts come to both conclusions at once.8  Accordingly, several years 
ago, the Insurance Services Office (“ISO”), the insurance industry drafting arm responsible 
for much of the first-party language in commercial use, included a definition of “suspension” 
in its standard-form policy that expressly makes clear that Business Income coverage 
includes lost profits during slowdowns. 
 
Many modern policies – based on broker, manuscript or insurance company forms – do 
not include the ISO definition of suspension.  Thus, insurance companies repeatedly 
raised the “total cessation” argument in 9/11 Business Income claims,9 and even 
obtained judgments in 9/11 claims based on the argument.10  Insurance companies 
continue to make this argument and win.11  Given this potential pitfall, policyholders, at 
the point of sale, should insist on a definition of “suspension” akin to that in ISO forms 
which make clear that partial suspensions of operations are covered. 
 
“Location, Location, Location” Is Now Being Ignored by Business Income Claims 
Handlers 
 
Historically, Business Income cases gave policyholders the benefit of location by setting 
the Period of Restoration – the period during which Business Income coverage is owed 
– as the hypothetical time needed to repair or replace damaged property at the original 
location.  If the policyholder relocated during that period, the insurance company got the 
benefit of any income earned by the substitute operations, but relocation did not end the 
Period of Restoration.12 

 
8.  See Broad St., LLC v. Gulf Ins. Co., 37 A.D.3d 126 (N.Y. App. Div. 2006). 

9.  See, e.g., Duane Reade, Inc. v. St. Paul Fire & Marine Ins. Co., 279 F. Supp. 2d 235, 238-239 (S.D.N.Y. 2003), aff’d in part, 
rev’d in part,  411 F.3d 384 (2d Cir. 2005). 

10.  See, e.g., Royal Indemnity Co. v. Retail Brand Alliance, Inc., No. 601164/04 (N.Y. Sup. Ct. Feb. 23, 2006). 

11.  See, e.g., Madison Maidens, Inc. v. Am. Mfrs. Mut. Ins. Co., 2006 U.S. Dist. LEXIS 39633 (S.D.N.Y. 2006). 

12.  See, e.g., Hawkinson Tread Tire Service Co. v. Indiana Lumbermens Mut. Ins. Co., 362 Mo. 823 (Mo. 1951). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2006+NY+Slip+Op+9316
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=279+F.+Supp.+2d+235
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=411+F.3d+384
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2006+U.S.+Dist.+LEXIS+39633
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=362+Mo.+823
https://www.lexis.com/research/lnhome/terms/copyright/
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Since 1995, however, ISO’s standard form has defined the Period of Restoration as the 
lesser of the time to repair or replace the physical damage at the original location or the 
time at which operations are resumed at a new permanent location.  This modification 
devalues the policyholder’s pre-loss location, capping the loss of many policyholders at 
the point of relocation, despite the fact that their loss will continue at an inferior 
replacement location.  Obviously, if you purchase a policy with ISO language, this 
argument will be open to the insurance company, although one court has concluded 
that whether a policyholder has “permanently” relocated is viewed by the policyholder’s 
subjective intent.13 
 
But what about policies without ISO’s restrictive language?  In seven 9/11 cases, the 
insurance companies all argued that the Period of Restoration was not equivalent to the 
period needed to rebuild the World Trade Center (“WTC”) where the policyholders had 
been located, but was the period needed to restart operations anywhere.  These 
arguments had varying results: 

 
In three involving firms with offices at the WTC, the courts concluded that the Period of 
Restoration was equivalent to the time needed to relocate the offices anywhere.14  In 
two cases involving stores located in the mall in the concourse of the WTCenter, the 
courts concluded that the Period of Restoration was not the time needed to rebuild the 
WTC, but also rejected the insurance companies’ arguments that the period was 
equivalent to the time needed to replace anywhere; rather, the court found the 
policyholders were entitled to coverage for the time needed to find a reasonably 
equivalent location.15  Two other courts, however, found that the businesses at issue – a 
janitorial firm servicing the landlord and tenants at the WTC and a company providing 
temporary office space at the WTC, respectively – were entitled to coverage during the 
hypothetical period needed to rebuild the WTC, essentially because the WTC location 
was of overwhelming importance given the nature of their operations.16 
 
Oddly enough, the only case of the above six to contain ISO’s constriction of coverage 
was International Office Centers.  The absence of such restriction should have been 

 
13.  Shore Pointe Enterprises v. Michigan Millers Mut. Ins. Co., 2004 Mich. App. LEXIS 3486 (Mich. Ct. App. 2004). 

14.  Streamline Capital, L.L.C. v. Hartford Cas. Ins. Co., 2003 U.S. Dist. LEXIS 14677 (S.D.N.Y. 2003); Lava Trading, Inc. v. Hart-
ford Fire Ins. Co., 365 F. Supp. 2d 434 (S.D.N.Y. 2005); Children's Place Retail Stores v. Fed. Ins. Co., 37 A.D.3d 343 (N.Y. 
App. Div. 2007). 

15.  Duane Reade, Inc. v. St. Paul Fire & Marine Ins. Co., 411 F.3d 384 (2d Cir. 2005); Retail Brand Alliance, Inc. v. Factory Mut. 
Ins. Co., 489 F. Supp. 2d 326, 334 (S.D.N.Y. 2007). 

16.  Zurich Am. Ins. Co. v. ABM Indus., 2006 U.S. Dist. LEXIS 28249 (S.D.N.Y. 2006); Int'l Office Ctrs. Corp. v. Providence Wash. 
Ins. Co., 2005 U.S. Dist. LEXIS 20494 (D. Conn. 2005). 

 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2004+Mich.+App.+LEXIS+3486
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2003+U.S.+Dist.+LEXIS+14677
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=365+F.+Supp.+2d+434
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=365+F.+Supp.+2d+434
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+NY+Slip+Op+1212
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2007+NY+Slip+Op+1212
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=411+F.3d+384
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=489+F.+Supp.+2d+326
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=489+F.+Supp.+2d+326
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2006+U.S.+Dist.+LEXIS+28249
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2005+U.S.+Dist.+LEXIS+20494
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=2005+U.S.+Dist.+LEXIS+20494
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sufficient for the above courts to conclude that the Period of Restoration should be 
metered by the time necessary to replace at the original location. 
 
Nonetheless, insurance companies will press this point, and policyholders will succeed 
in avoiding a truncated Period of Restoration only to the degree they can demonstrate 
that their location was “of the essence” of their operations.  In other words, policyholders 
must establish that the purpose of Business Income insurance  –  to do for the 
policyholder what it would have done absent the catastrophe  –  would not be served by 
basing the Period of Restoration on replacement anywhere, if losses would continue at 
the inferior replacement location. 
 
Seemingly Illusory Coverage Provided by Civil Authority Clauses 

 
Civil Authority coverage is a Business Income “coverage extension” that typically covers 
loss when, in the wake of a catastrophe, civil authorities take actions which affect 
customer access to a policyholder’s property.  Although the forms vary greatly, typical 
provisions require access (1) to be “prevented” or “prohibited” (2) as a result of property 
damage.  Many policyholders made Civil Authority claims after 9/11, either for loss 
stemming from Mayor Giuliani’s orders prohibiting traffic in lower Manhattan or for loss 
stemming from decreased customer demand in the wake of the order of the FAA. 
 
The insurance industry, facing a vast number of such claims, strongly resisted them, 
urging two main defenses:  (1) the orders were not as a result of the property damage 
on 9/11 but were issued to prevent further property damage;17 and (2) access to 
premises such as hotels affected by the FAA order was not totally “prevented” or 
“prohibited.”18 
 
From a policyholder’s perspective, the first argument is akin to asking:  “which came 
first, the chicken or the egg?”  Take, for instance, the prototypical Civil Authority 
situation, where the collapse of a building causes city authorities to bar access to 
adjoining buildings:  is such an order because of the existing collapse or because of fear 
of future collapse?  One could make a strong case for either point, but accepting the 
latter would essentially render Civil Authority coverage illusory.  

 
The second argument was almost universally accepted by courts addressing 9/11 
claims, which found that access was not “prohibited” or “prevented” – even if the 
policyholder’s business was dramatically down – if it was possible for the customers, or 
even the policyholder itself, to physically reach the premises, regardless of whether 

 
17.  See, e.g., US Airways, Inc. v. Commonwealth Ins. Co., 64 Va. Cir. 408 (2004). 

18.  See, e.g., Southern Hospitality, Inc. v. Zurich Am. Ins. Co., 393 F.3d 1137 (10th Cir. 2004). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=64+Va.+Cir.+408
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commerce itself was feasible.  This argument has also been accepted by one court 
addressing a Katrina claim.19  Such holdings not only essentially render Civil Authority 
coverage illusory, they are often contrary to positions taken by the insurance industry in 
the press after a catastrophe, to the effect that delays in claims handling were 
attributable to the inability of claims handlers to reach affected property.  The holdings 
are also contrary to decisions under a similar clause, covering loss caused by 
prevention of ingress or egress, which have taken a functional and realistic view of the 
term “prevent.”20 

 
As currently construed by the insurance industry, and most courts, Civil Authority 
coverage is illusory unless the order totally bars access to the policyholder's property by 
any means.  If possible, at the point of sale, policyholders should insist on the terms 
“hindered” or “impaired” in place of “prevented” or “prohibited.” 
 
Beware of Arguments as to the Wider Effects of the Loss 
   
A number of insurance companies sought to slash Business Income or Civil Authority 
recovery on the ground that business in New York was slow after 9/11.  In other words, 
the insurance companies sought to take advantage of the wider effects of the loss, and 
argue that, because the catastrophe was so big, the recoverable loss for any particular 
policyholder should be smaller.  Note that this issue may be the primary sticking point in 
Business Income claims stemming from Hurricane Katrina:  insurance companies will 
argue that pre-loss projections of profit must be revised downward because of the 
decrease in population in New Orleans and along the Gulf Coast. 
 
Historically, issues surrounding the wider effects of a catastrophe in the Business 
Income context have arisen in cases in which policyholders, whose businesses were 
destroyed by storm, argued that their lost profits should include the hypothetical 
increased sales levels they would have enjoyed had the storm at issue spared their 
business but still flattened neighboring property.  Not surprisingly, insurance companies 
resist such claims on the ground that a policyholder cannot reap a “windfall” by factoring 
in the wider effects of the same catastrophe which caused the loss.21  No doubt 
insurance companies will take similar positions in Katrina claims where policyholders 
seek to take advantage of the wider effects of the loss. 
 

 
19.  Kean, Miller, Hawthorne, D'Armond McCowan & Jarman, LLP v. Nat'l Fire Ins. Co., 2007 U.S. Dist. LEXIS 64208 (M.D. La. 

2007). 

20.  See Fountain Powerboat Indus. v. Reliance Ins. Co., 119 F. Supp. 2d 552 (E.D.N.C. 2000). 

21.  See, e.g., Prudential LMI Commercial Ins. Co. v. Colleton Enterprises, 1992 U.S. App. LEXIS 25719 (4th Cir. 1992). 
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Further, ISO’s standard form already has two provisions addressing the wider effects of 
the loss:  ISO’s Business Income provisions state that favorable business conditions 
existing in the wake of a catastrophe do not affect the amount of loss, and ISO’s 
Extended Business Income provision excludes loss “as a result of unfavorable business 
conditions caused by the impact of the Covered Cause of Loss in the area where the 
described premises are located.”  Accordingly, policyholders facing insurance company 
efforts to slash Business Income recovery on the basis of the wider effects of the loss 
can point out that the insurance industry knows how to draft policies, and the absence 
of any provision granting the insurance company the benefit of the wider effects of the 
loss means that the insurance company is not entitled to any such benefit. 
  
Beware the Period of Restoration for Unusual Businesses   
 
The Period of Restoration often has a poor fit to businesses with a substantial lag 
between the time they provide a service or sell a good and the time they get paid.  
Insurance companies will argue that only losses fully realized during the Period of 
Restoration may be recovered; under such an interpretation, a law firm out of business 
a couple of weeks will have no recoverable loss because it will not perform services, bill 
for them and receive payment during that period.  This argument has been accepted by 
some courts,22 while other courts have taken a more functional view of when income is 
earned.23 

 
Policyholders can attempt to address this problem at the point of sale by purchasing a 
form which meters the loss in a manner more consistent with the nature of the business 
(i.e., billable hours lost for a law firm).  Most forms, for instance, measure loss for 
manufacturing concerns in terms of the ultimate value of the product which cannot be 
manufactured, and not ultimate sales lost during the Period of Restoration.  At a 
minimum, policyholders must resist insurance company efforts to have it both ways.  
For instance, many insurance companies seek to take advantage of “credits” for pent-up 
demand after the Period of Restoration; e.g., sales of eyeglasses to persons who had 
simply delayed purchase until after the neighborhood eyeglass shop reopens.  An 
insurance company should not be permitted to confine “loss” to the Period of 
Restoration, but then seek “credits” for amounts earned afterward. 
 
 
 
 
 

 
22.  See, e.g., Pennbarr Corp. v. Insurance Co. of North America, 976 F.2d 145 (3d Cir. 1992). 

23.  See, e.g., Vinyl-Tech Corp. v. Cont'l Cas. Co., 2000 U.S. Dist. LEXIS 22507 (D. Kan. 2000); Gates v. State Auto. Mut. Ins. Co., 
2006 Tenn. LEXIS 502 (Tenn. 2006). 

http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=1992+U.S.+App.+LEXIS+25719
http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=976+F.2d+145
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Beware of Insurance Company Arguments on Categories of Property Which Will 
Support a Business Income Loss 
   
Historically, policyholders were entitled to make a Business Income claim when property 
at the insured premises – typically, the building at which the policyholder was located – 
was damaged, regardless of whether the policyholder owned or leased the specific 
property which was damaged.24 

 
In 9/11 claims, however, insurance companies took very narrow views on the property 
which, when damaged, would support a Business Income claim.  For instance, in Zurich 
Am. Ins. Co. v. ABM Indus Inc.,25 which involved a Business Income claim by the firm 
providing janitorial services to the WTC landlord and tenants, the insurance company 
variously asserted:  (1) the policyholder could not make a Business Income claim from 
the destruction of property unless it was also entitled to recover for the value of that 
property (which would have surprised most of the WTC’s tenants); and (2) the 
policyholder could not recover for loss from leased premises unless the policyholder’s 
lease required it to rebuild the leased premises if destroyed (ditto!).  These positions 
failed, largely because of statutory law defining an insurable interest as any legitimate 
business interest in the continued survival of property.26  Accordingly, an insurable 
interest in property employed in the operations of the policyholder is, under most forms, 
sufficient to support a Business Income claim if that property is destroyed. 
 
Relatedly, as noted above, many policyholders in the WTC were surprised to find that 
their insurance company took the position that their Period of Restoration was the 
period needed to replace their particular office suite and not the entire WTC.  
Historically, the term “premises” has been broadly construed to include the entire 
building or complex in which a policyholder is located, and not a particular office suite.  
A number of insurance companies, however, have adopted a practice of listing a 
particular office suite – i.e., “WTC 1, Suite 7501” – as the “insured premises.”  Such 
practice may allow the insurance company to avoid paying Business Income losses 
caused by damage to the building which impacts the policyholder’s operations if there is 
no damage in the policyholder’s office suite.  One should pay attention to this tack at the 
point of sale. 
 

 
24.  See, e.g., Datatab, Inc. v. St. Paul Fire & Marine Ins. Co., 347 F. Supp. 36 (D.N.Y. 1972). 

25.  397 F.3d 158 (2d Cir. 2005). 

26.  Zurich Am. Ins. Co. v. ABM Indus., Inc., 397 F.3d 158, 167-168 (2d Cir. 2005) (“New York law embraces the sui generis nature 
of an ‘insurable interest’ and statutorily defines this term to include ‘any lawful and substantial economic interest in the safety 
and preservation of property from loss, destruction or pecuniary damage.’  N.Y. Ins. Law § 3401.  [The policyholder’s] income 
stream is dependent upon the common areas and leased premises in the WTC complex, and thus [the policyholder] meets 
New York’s requirement of having an “insurable interest” in that property.”). 
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Conclusion 
 

As noted above, Business Income claims which were once negotiated to resolution 
between “independent” adjusters (on the insurance company side) and loss adjusters or 
consultants (on the policyholder side) are now increasingly referred by insurance 
companies to coverage counsel.  Unlike adjusters, coverage counsel are far less likely 
to be concerned about their relationships with the policyholder, and are far more likely to 
assume tenuous and highly restrictive coverage positions.  Further, as a matter of 
ethics, attorneys retained by insurance companies owe no duties to policyholders and a 
duty of zealous advocacy to their client insurance companies; this is why hiring counsel 
to adjust claims is an act of bad faith.  Many of the 9/11 and Katrina Business Income 
cases were handled by counsel, resulting in the various coverage-restricting positions 
outlined above.  While such positions, if accepted by courts, dramatically restrict the 
coverage one would expect from a Business Income form, policyholders can expect 
insurance companies to take these positions in future claims, and should consider them 
in determining their appetite for Business Income coverage. 
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