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Kara M. Maciel is a founding partner of Conn Maciel Carey 
where she is Chair of the Labor • Employment Practice in 
representing employers in all aspects of the employment 
relationship:
• Defends employers in litigation at both the federal and state 

levels, including matters related to ADA, FLSA, FMLA, Title VII, 
and affirmative action/OFCCP regulations. 

• Counsels employers on compliance with federal and state law, 
including issues related to hiring, discipline, internal 
investigations, and termination. 

• Advises unionized and non-unionized workplaces regarding the 
employer’s rights under the National Labor Relations Act.
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 Legislation and Executive Orders
• Major shift in how Executive agencies operate

 Agency Action
• Department of Labor 

• EEOC

• NLRB

 New Supreme Court

Agenda
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Employment 
Law Legislation and 

Executive Action in 2017
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• Historic shift in executive agency operations
– After four months in office, one thing is certain -- the 

way that executive agencies function is changing 
dramatically. 

• Immediate steps to overhaul executive agency 
functions and regulations that were harmful to 
employers: 
– Preibus Memo and Executive Orders
– Beachheads running Executive Agencies
– Proposed Budget Cuts

Major Shift in How 
Executive Agencies Function

Presenter
Presentation Notes
On Day 1 in Office, Trump signed a number of Executive Orders designed to begin restructuring the way in which regulatory agencies operate, including the DOL. 

Preibus Memo – Specifically states that: (1) No new regulations can be published unless a Trump appointee personally approves them; (2) Obama-era regulations that have not yet been published in the Fed. Reg. should be immediately withdrawn; and (3) The effective date of the Obama regulations that have been published by not yet taken effect should be postponed for 60 days to allow the new admin. to review questions of fact, law, and policy. 

Beachheads – temporary political appointees were actually instructed to skip inauguration and begin implementing the Trump agenda from Day 1.  Essentially, the beachhead teams are running the agencies until the Secretary and under secretaries are appointed – reporting back to the Trump administration about what is happening in the agency.
 
3.   Proposed Budget cut of approximately $2.5 billion for DOL. 
While only $500 million was specifically carved out in the proposed budget, we know that the remaining $2 billion in cuts will deeply impact DOL enforcement initiatives – as President Trump seeks to decrease the strength of regulatory agencies and trim them down.
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• Goal  improve the “efficiency, effectiveness, and 
accountability of the executive branch by directing 
the Director of the Office of Management and 
Budget to propose a plan to reorganize 
governmental functions and eliminate 
unnecessary agencies, components of agencies, 
and agency programs.”

• What does this mean for employers?
– Opportunity for comment to help reshape the 

executive branch, including the Department of Labor

EO13781 – Reorganizing 
the Executive Branch

Presenter
Presentation Notes
This is a major change to how the government is run.  The OMB Director will publish a notice in the Federal Register inviting the public to suggest improvements in the organization and functioning of the executive branch.  The Director needs to submit a proposed plan to reorganize the executive branch to improve efficiency 180 days after the close of public comment.  In developing the proposed plan, the Director will consider:

whether some or all of the functions of an agency, a component, or a program are appropriate for the Federal Government or would be better left to State or local governments or to the private sector through free enterprise;
whether some or all of the functions of an agency, a component, or a program are redundant, including with those of another agency, component, or program; 
whether certain administrative capabilities necessary for operating an agency, a component, or a program are redundant with those of another agency, component, or program;
whether the costs of continuing to operate an agency, a component, or a program are justified by the public benefits it provides; and
the costs of shutting down or merging agencies, components, or programs, including the costs of addressing the equities of affected agency staff.

So, employers can comment regarding the cutting of certain programs, what is useful or not, etc.
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• EO 13771 (Jan. 30, 2017)
– Requires that an agency eliminate two regulations for every new rule. 
– Each agency must ensure that the total incremental costs of all new and 

repealed regulations shall not exceed zero, unless otherwise required by 
law or as consistent with the advice of the OMB.

• EO 13777 (Feb. 24, 2017)
– Directs the head of every agency to designate an agency official as its 

Regulatory Reform Officer to “oversee the implementation of regulatory 
reform initiatives and policies to ensure that agencies effectively carry out 
regulatory reforms.”

– Establishes Regulatory Reform Task Forces (RRTF), consisting of the agency 
RROs and other designated agency officials, which will evaluate existing 
regulations and make recommendations to the agency head regarding 
their repeal, replacement, or modification.

Executive Orders Aimed at
Slashing Government Regulation

Presenter
Presentation Notes
EO 13771:    This is the EO that directed agencies to repeal 2 regulations for every one that they propose.  The Order provides:
 
EO 13777 directs the head of every agency (except those receiving a waiver) to designate an agency official as its Regulatory Reform Officer (RRO), who will “oversee the implementation of regulatory reform initiatives and policies to ensure that agencies effectively carry out regulatory reforms,” including the following initiatives and policies. 

EO 13777 also establishes Regulatory Reform Task Forces (RRTF), consisting of the agency RROs and other designated agency officials, which will evaluate existing regulations and make recommendations to the agency head regarding their repeal, replacement, or modification. 
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• Pro-employer administration significantly restructuring DOL 
to focus on assisting employers rather than harshly 
penalizing them.

• Decrease in enforcement and increase in collaboration and 
compliance assistance.

• Rules subject to review and mandate to consider further 
notice-and-comment rulemaking due to court ordered 
temporary injunctions:
– Persuader Rule 
– Overtime Rule 
– Fair Pay and Safe Workplace Rule (blacklisting rule)

How Do these Actions 
Affect Hospitality Employers?

Presenter
Presentation Notes

Overtime Rule 
DOL’s new minimum salary rule for the “white collar” exemptions was published on May 23, 2016, and was scheduled to take effect on December 1, 2016. The rule would increase the minimum salary level for exempt executive, administrative and professional employees from $455 per week ($23,660 annually) to $913 per week ($47,476 annually) and also would increase the minimum salary amount for the highly compensated employee exemption from $100,000 to $134,004 (including at least $913 per week paid on a salary basis). 

On November 22, 2016, a federal judge in the Eastern District of Texas issued a preliminary injunction barring the DOL from enforcing the rule.  DOL appealed to the Fifth Circuit which granted DOL’s petition to expedite the appeal.  District Court denied request to stay district court proceedings pending appeal though so the rule is not in effect.  
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Persuader Rule
• Requires employers and their consultants to 

report when consultants “persuade workers.” 

• Purpose of rule – To give workers the 
information that they need to decide how to 
exercise their voice and cast their votes.

• Northern District of Texas issued a nationwide 
permanent injunction against the persuader rule 
on November 16, 2016.

Presenter
Presentation Notes
On November 16, 2016, a federal judge in the N.D. of Texas issued a nationwide permanent injunction, holding that the persuader rule is unlawful and should not become law. The grounds for the permanent injunction were that: (1) the rule frustrated the attorney-client privilege; (2) the rule violated free speech and association rights guaranteed by the First Amendment to the U.S. Constitution; (3) the new Persuader Rule was unconstitutionally vague; (4) the new Persuader Rule was invalid because the DOL improperly calculated the costs of the regulation and did not make an appropriate cost-benefit analysis; and (5) the DOL lacked statutory authority to enforce the new Persuader Rule.

The fate of the new Persuader Rule is unclear. On January 12, 2017, while the Obama Administration was still in charge, the DOL appealed the Texas district court’s decision to the Court of Appeals for the Fifth Circuit. Since taking office, Trump has not done anything with this rule though – including dropping the appeal or requesting at least a stay in the proceedings. 

However, more than likely, the Trump Administration will take steps to eliminate the Persuader Rule in the near future. The DOL may also drop the appeal after new leadership takes charge of DOL. Thus, the Persuader Rule will likely be one of the first regulations of the Obama Administration targeted once the Secretary is appointed and the new administration is established in DOL.
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• In 2016, the Federal Acquisition Regulatory (FAR) Council and the 
DOL issued its controversial Fair Pay and Safe Workplaces rule.

• Among other things, this executive order would have forced 
federal contractors to prove they are in compliance with 14 
antidiscrimination laws (including laws safeguarding the LGBTQ 
community from discrimination and harassment based on their 
sexual orientation or gender identity).

• On October 24, 2016, the U.S. District Court for the Northern 
District of Texas granted a preliminary injunction blocking the 
“blacklisting” portion of the rule from taking effect.

• Law has now officially been repealed. 

Fair Pay and Safe Workplace 
Rule (Blacklisting Rule)

Presenter
Presentation Notes
The Federal Acquisition Regulatory (FAR) Council issued its final Fair Pay and Safe Workplaces Rule, along with accompanying guidelines from the DOL, on August 25, 2016. It was scheduled to be phased in over time beginning on October 25, 2017.  It would have imposed burdensome reporting and disclosure obligations on companies bidding for future federal contracts. On October 24, 2016, a federal judge in the Eastern District of Texas issued a nationwide preliminary injunction prohibiting implementation of much of the FAR Fair Pay and Safe Workplaces Rule and DOL Guidance, with the exception of certain paycheck transparency requirements. On December 22, 2016, the government appealed the district court’s decision to the Fifth Circuit.

This rule has now been repealed.  This is good news for contractors and subcontractors who deal with the federal government.  This would have been a major impediment for government contractors to obtain work even if they had any type of record, and employers can no longer be blackmailed by using the threat of being blacklisted. 

Rep. Virginia Foxx (R-NC), chairwoman of the House Committee on Education and the Workforce commented: “Federal agencies already have the tools they need to hold contractors accountable. Adding an unnecessary layer of red tape would only hurt workers and small businesses, increase costs for taxpayers, and threaten the resources our men and women in uniform rely on. We look forward to working with the new administration to ensure responsible regulatory policies are in place, worker protections are enforced, and taxpayer dollars are well-spent.” 
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Proposed FLSA 
Overtime Rule

• Increase in Salary Basis Test: From $23,660 to 
$47,476 ($913/week)

• Rising salary threshold would have brought 4.2 
million workers into non-exempt status 

• Continuously updated salary threshold
to prevent it from
becoming outdated

• Effective Dec. 1, 2016

Presenter
Presentation Notes
The DOL’s final regulations to revise the white collar exemptions under the Fair Labor Standards Act were released on May 18, 2016

The threshold will automatically increase every three years based on the 40th percentile for salaried workers in the lowest wage region.  First increase takes place Jan. 1, 2020.  (DOL is predicting a raise to $51,168 in 2020).  

Annual Salary must be set at $134,000 or higher if an employer intends to classify a worker as exempt under the Highly Compensated Employee exemption.  (Also subject to automatic increases every three years.) 
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• Nationwide injunction entered by federal judge 
in the Eastern District of Texas (appealed to the 
Fifth Circuit).

• Subject to review under Preibus memo but what 
Trump will do is still largely uncertain. 

• Trump may be forced into the difficult position 
of backing his party and potentially alienating 
the working-class voters who elected him to 
power.

Fate of DOL Overtime Rule 

Presenter
Presentation Notes
On January 3, the Texas federal court denied the DOL’s motion to stay all proceedings while the appeal was pending.  Therefore, the Judge may rule on the business plaintiffs’ motion for summary judgment (to essentially strike down the rule) prior to a ruling being handed down on the DOL’s appeal of the injunction.  And the DOJ has repeatedly sked for delays in filing a reply brief on behalf of the DOL, with the latest deadline being June 30 (since a new Secretary has not yet been confirmed) “to allow incoming leadership personnel adequate time to consider the issues.”

Republicans are fiercely opposed to this rule, claiming it would hurt small businesses.

There is speculation that the new Administration with Acosta at the helm may decide to re-write the rule and implement a new but only slightly increased salary threshold – somewhere around $33,000.  

A "restart and redo" would require the DOL to propose an administrative delay of the rule as revised by the Obama administration, followed by a new notice of proposed rule-making and comment period, leading to a new final rule.

Need something that satisfies not only New York and San Francisco but Arkansas and Mississippi as well. 
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• New Administration has not announced how it will proceed. 

• Potential options/outcomes: 
– District Court Judge could rule on industry motion for summary judgment
– Trump could instruct DOL to drop the case but Texas AFL-CIO is seeking to 

intervene as a party Defendant to take the lead defense on the case and 
the fight to uphold the rule. 

– DOL repeals rule / implements new threshold

• What should employers do now?
– Utilize resources to get ahead of the anticipated changes by lobby 

Congress and influencing the direction of the new rule
– Begin implementing steps to comply with the proposed regulations in case 

they are passed

Now What?

Presenter
Presentation Notes
What should employers do now? 
Utilize resources to get ahead of the anticipated changes by lobby Congress and influencing the direction of the new rule. 
Now is not the time sit back and take the wait and see approach. 

There is no certainty that the case will be resolved in the court.  As such, it is imperative that employers speak out to their representatives and collaborate with industry groups to make sure the rule is repealed or that a new rule favorable to employers is established. 

Additionally, employers should begin to make plans to implement the new regulations if they do go into effect.  You can begin by tracking employee work hours for those employees who are currently classified as exempt but receive less than the proposed $47,476 threshold salary.  This will help evaluate potential overtime costs and determine whether it is worth increasing their salary or simply paying them the overtime wages.  

For employees that have already implemented changes to reflect the changes, employers can return employers to previous salaries if the rules do not go into effect.  I would hesitate to do anything quickly, however, given that the new administration may implement a new threshold somewhere between the old $23,660 figure and the proposed $47,476 figure. 
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• 27 of Obama’s 240 executive orders focused on the workplace or 
societal actions that benefit minorities, younger workers and 
under-served communities among federal contractors and 
employees.

• Obama Executive Orders that may be voided by President Trump: 
– EO 13658: raising minimum wage for federal contractors to 

$10.10 per hour
– EO 13706: establishing Paid Sick Leave for federal contractors
– EO 13673: federal contractor disclosure of past labor law 

violations

Previous Executive Actions on the 
Chopping Block that May Affect Employers

Presenter
Presentation Notes
Overview of Trump’s views on issues such as paid sick leave, wages, and discrimination – likely going to be consistent throughout the public and private employment settings. 

As we already know – EO 13763 has already been voided through the CRA by the House and Senate, and we are awaiting President Trump’s signature. 

On September 30, 2016, the Department of Labor published a final rule to implement Executive Order 13706, Establishing Paid Sick Leave for Federal Contractors. Executive Order 13706 was signed by President Barack Obama on September 7, 2015, and requires parties that enter into covered contracts with the Federal Government to provide covered employees with up to 7 days of paid sick leave annually, including paid leave allowing for family care. The final rule describes the categories of contracts and employees covered by the Executive Order; the rules and restrictions regarding the accrual and use of paid sick leave; the obligations of contracting agencies, the Department of Labor, and covered Federal contractors under the Order; and the remedies and enforcement procedures to implement the Order’s requirements. 
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A Revamped DOL, a New 
Agenda, and Steps to Stay Ahead
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• 1st Hispanic member of Trump’s cabinet

• Former Law Clerk to Justice Alito

• Bush (W.) appointee as Member of NLRB

• Unlike Puzder, he has not been outspoken
in criticizing new overtime regs, minimum
wage increases, or paid sick leave policies

• Past work at DOJ and as U.S. Attorney
suggests he is also less anti-enforcement than Puzder

• Nomination likely to be accepted (even supported by unions)

• Confirmation expected by the end of April 2017

DOL Secretary Nominee
Alexander Acosta

Presenter
Presentation Notes
Acosta was nominated by Trump after Andrew Puzder withdrew his name from consideration amidst reports that he would not receive the required Senate votes necessary for confirmation based in part on allegations that he failed to pay workers overtime pay, condoned sexual harassment, and opposed legislative efforts to address those problems. Most recently, Acosta served as Dean of the Florida International University School of Law.  He also practiced law at Kirkland & Ellis.  Should he be confirmed, his public and private experiences should enable him to take into account numerous perspectives in his new role.

The positive reaction by labor unions to Acosta’s nomination may be partly attributable to the belief that he is more of a “mainstream” nominee and more predictable than Puzder, which may provide at least some comfort to employers.  At the same time, most pundits believe that Acosta has the unique ability to take both employer and employee points of view into account when making decisions, which makes him particularly qualified for this position.  Ultimately, it is likely that, as would have been the case under Puzder, employers may benefit from Acosta’s authority to reallocate agency resources away from agency enforcement actions for labor law violations.  One can assume that, based on the first few months of the Trump Administration, Acosta may have a mandate to slow down enforcement and/or conduct fewer investigations.  Acosta’s confirmation process, and then his first few months as Labor Secretary (assuming he is confirmed) will provide us with the necessary information to assess how employers will be affected by this new leader at the DOL.
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• 2018 Budget Proposal would scale back DOL funding by 21% -
approximately $2.5 billion. 

• Programs that will be impacted: 
– Senior Community Service Employment Program
– Underperforming Job Corp. centers
– OSHA training grants
– Office of Disability Employment Policy 
– Eliminates funding for Chemical Safety Board

• Increase funding for Reemployment and Eligibility Assessments 
program that is intended to root out fraudulent unemployment 
insurance claims. 

Proposed 2018 DOL 
Budget Cut by $2.5 Million

Presenter
Presentation Notes
The cuts to the labor department, amongst others, are part of a budget blueprint by the Trump administration that calls for lower discretionary funding for nearly every federal agency to cover a $54 billion increase in defense spending.

Budget proposal does not provide a line by line detail of funding levels for individual agencies but it offered examples of programs that would experience dramatic changes:

Among the specific cuts for the DOL, the proposed budget would reduce funding by $434 million by eliminating the Senior Community Service Employment Program, a job-training program for low-income seniors.
The proposal would also shift the burden to expand apprenticeship and fund certain job training programs to state governments and eliminate about $11 million worth of OSHA training grants.
Certain underperforming Job Corps centers, which provide job training for disadvantaged youths, would also be shuttered under the 2018 budget proposal.
Under the 2018 budget, the DOL’s Office of Disability Employment Policy, a nonregulatory agency that promotes policies to help disabled individuals succeed in the workplace, would also lose some technical assistance grants. �



21

• The New DOL will focus on: 
– more compliance assistance;
– more opportunity for employers to come into compliance before 

enforcement actions are pursued; 
– more outreach and attempts to assist employers – particularly small 

employers who may not have the ability to obtain counsel. 

• Acting Solicitor Nicholas Geale has stated that DOL is going to “listen to the 
regulated community a little more” under the new administration, and offer 
employers, particularly small ones, more opportunities to come into 
regulatory compliance before lodging enforcement actions.

• What does this mean for employers?
– fewer investigations and enforcement actions
– more time to bring company into compliance
– friendlier interactions with DOL / less adversarial

What to Expect with the New DOL
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• Employers should nonetheless remain vigilant in ensuring compliance with 
Wage and Hour, OSHA, and other DOL rules. 

• Bush-era enforcement resulted in “poster child” enforcement. 

• Proactive Steps to Prepare for New DOL: 
– Submit comments pursuant to EO13781 (reorganizing the executive 

branch)
– Get in front of DOL to lobby for repeal of the overtime rules or creating 

a more favorable/workable threshold
– Review employee handbook policies for compliance with federal and 

state laws 
– Conduct internal wage and hour audits 
– Review job classifications for overtime purposes 
– Conduct safety and health audits to identify compliance gaps

Proactive Steps to 
Prepare for New DOL

Presenter
Presentation Notes
“Poster child” enforcement philosophy means fewer overall inspections and nit-pick enforcement actions, but enforcement actions may be quite substantial, to use a single employer as an example to others.

Accordingly, employers should continue to conduct wage and hour audits of their wage payment practices and job classifications for overtime purposes, and safety and health audits to identify compliance gaps. Such precautionary steps will significantly limit the chances of an enforcement action and help facilitate resolution of any inquiries from the government.  This will be especially helpful given the anticipated shift towards a DOL that will be focused on compliance assistance and working with employers to remedy practices as opposed to penalizing them.

Employers should also carefully review their employee handbooks.  Given the changes in several employment laws over past couple of years, both on the federal and state level, employers should evaluate their policies to ensure they are consistent with existing employment laws.  Several policies have been the subject of recent litigation, including discipline and termination policies, trade secrets/confidentiality/non-disclosure policies, social media policies, technology use policies, drug and alcohol policies, and leave policies.  An outdated handbook or safety program can be harmful to an employer if it faces a lawsuit from a current or former employee or a regulatory action by the DOL.  If the handbook is updated, employers should be sure to distribute it to its employees and obtain acknowledgment signatures.
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• Minimum Wage Law
– May 2016 – minimum wage should be left to the states
– July 2016 –federal minimum wage should be $10 per 

hour
– November 2016 – wages are too high

• Pay Equity
– Political climate ripe for some form of
equal pay legislation at federal level

Other Potential Legislative and 
Executive Action to Watch Closely

Presenter
Presentation Notes
MINIMUM WAGE 
It is unclear what Trump’s stance is on minimum wage at this stage, it is an issue that is likely to surface in the next four years.  However, it doesn’t appear to be a high priority at the moment.  As we saw throughout his campaign, his views on minimum wage seemed to quiver.  Mike Pence has vigorously opposed an increase in wages as both a congressman and governor.  While this is not likely going to take place in the near future, it is critical that employers pay close attention to state and local minimum wage laws – which seem to be changing rapidly. 

PAY EQUITY 
Ensuring that employers provide equal pay for equal work, regardless of gender, has traditionally been a priority of the Democratic Party, while Republicans historically have pushed back on any laws that would potentially infringe on an employer's ability to reward its workforce primarily on the basis of merit with minimal government interference. But, a new wrinkle appeared during the Republican National Convention when Ivanka Trump offered a different message during her speech to the delegates, in which she stated that "Policies that allow women with children to thrive should not be novelties, they should be the norm.  Ivanka Trump added that her father "will fight for equal pay for equal work, and I will fight for this too, right alongside him." This is another issue that has seen a lot of action on the state level.  Given the significant emphasis on pay equity issues from multiple sources, employers are well advised to take a close look at their compensation policies and practices. 
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• Paid Leave Law
– Trump plan during campaign promised 6 weeks paid 

maternity leave for mothers after childbirth 

• Current Action in Congress with regard to a Federal 
Paid Leave Law:
– Democrats introduced the Family and Medical 

Insurance Leave Act (Family Act) in House and Senate 
on February 7, 2017

– Republicans introduced the Strong Families Act in 
Senate on February 8, 2017

Other Potential Legislative and 
Executive Action to Watch Closely

Presenter
Presentation Notes
PAID MATERNITY LEAVE
Trump’s plan was the first time a Republican presidential candidate has made such a promise.  Note however that it does not extend to new fathers, parents who adopt nor those who have children through surrogacy. But in his speech to Congress in February 2017, Trump endorsed paid time off for mothers AND fathers.  We also have seen a lot of action on this at the state and local level – most notably DC where employees, both male and female, will eight weeks of paid time off to new parents, six weeks to workers caring for ailing family members and two weeks of personal sick time. Activists have taken their fight to other states as well.  Four states—California, New Jersey. Rhode Island, and New York have paid leave laws. Bill are pending in other states, too.

DEMOCRAT PLAN
Democrats introduced the Family and Medical Insurance Leave Act (Family Act) in the House and Senate on February 7, 2017.  The Act would provide workers with up to 12 weeks of partial income when they take time for their own serious health conditions, including pregnancy and childbirth recovery; the serious health condition of a child, parent, spouse, or domestic partner; the birth or adoption of a child; and/or for particular military caregiving and leave purposes. It would enable workers to earn 66 percent of their monthly wages, up to a capped amount.  It will cover workers in all companies, no matter what size – including part-time workers. It will be funded by small employee and employer payroll contributions of two-tenths of 1 percent each (two cents per $10 in wages).  

GOP SENATOR PLAN
Republican Senator introduced the Strong Families Act in the Senate one day later on February 8, 2017.  Creates a tax incentive – 25 percent of what employees are paid during the leave – for businesses to offer two weeks of paid family leave a year.  This bill has been introduced by Senator Deb Fischer of Nebraska in both 2014 and 2015 but it never gained traction.  However, this doesn’t provide a mandate and it is completely optional for employers.  It is framed as an incentive. 
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• State and Local Minimum Wage Laws 
– DC area alone has several different minimum wages between 

DC, Virginia, and Maryland (county specific). 

• Overtime Rules 
– Lawmakers in Connecticut, Rhode Island, Wisconsin, 

Michigan, and Maryland are preparing bills modeled on the 
DOL’s rule. 

– New York, California, and Alaska already have higher overtime 
exemption rates. 

– Compliance with state salary and duties requirements

Be Aware of State & Local Legislation 
and Rules on Employment Law Topics

Presenter
Presentation Notes
Employers need to pay close attention to state and local legislation on various issues that have not been addressed at the federal level.   In light of the political climate, it is possible that more liberal states will being to take matters into their own hands and take up these issues – some of which already have. 

First - State and Local Minimum Wage Laws - Several state minimum wages were raised in 2016 that went into effect on January 1, 2017, including New Jersey ($8.44), Maine ($9.00), Massachusetts ($11.00), Connecticut ($10.10), New York ($9.70), and California ($10.50). Other state minimum wage rates will be increased later this year on July 1, 2017 as well, including Maryland ($9.25) and D.C. ($12.50).   There are also a number of localities that have adopted minimum wages above their state minimum wage which are set to increase this year as well.

Second - Overtime Rules  -State legislatures are beginning to contemplate overtime rules similar to overtime rule proposed by DOL. For example, the minimum salary threshold for the executive and administrative employee exemptions (from overtime pay) under the NYLL was $675.00 per week ($35,100.00 per year). The NYSDOL adopted its Proposed Wage Orders without making any changes.  As of Dec. 21, 2016, the minimum salary threshold was raised to as high as $825.00 per week ($42,900.00 per year) for employers of 11 or more employees in New York City.  It is lower for other locations – i.e. upstate NY ($37,830).  Now that employers have some breathing room with respect to the delayed implementation of the federal white collar overtime requirements, they should consider using this opportunity to examine state wage and hour law to ensure continued compliance with local requirements.   Employers need to make sure they are meeting the salary threshold set by states in addition to the duties test – which may be more restrictive than under the FLSA.  
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• Paid Family Leave Laws
– Five States and the District of Columbia currently have laws that 

provide paid family leave for employees 
– The laws have different coverage, length of leave periods, eligibility 

criteria, and methods to fund the leave.  

• Paid Sick Leave 
– Seven states and the District of Columbia have passed laws 

requiring paid sick.
– Several localities have also passed paid sick leave laws, such as 

Montgomery County, MD

• Takeaway for Employers
– Employers should take time to review local and state laws regarding 

minimum wage, overtime, and pay equity and transparency. 

Be Aware of State & Local Legislation 
and Rules on Employment Law Topics

Presenter
Presentation Notes
Paid Leave Laws  
Five states and the District of Columbia have passed their own paid leave laws.  These include California, New Jersey, Rhode Island, Washington, New York, and the District of Columbia.  Payments typically come from a state insurance fund and not directly from the employers – except in DC where it is supposed to be a 0.62 percent payroll tax on all DC Businesses.  However, the DC City Council recently announced that it is now examining possible alternatives for the financing mechanism that could reduce the tax rate and lessen the burden on businesses.    Finally, the new law still has to survive a review by Congress, which has the final say over local laws in the District. 

Paid Sick Leave Laws  
There is no federal law requiring employers to provide paid sick leave – however, President Obama did issues Executive Order 13706 which requires federal contractors to offer its employees paid sick leave.   States, on the other hand, have implemented paid sick leave laws that do apply to private sector employers (varying with respect to who it applies to and the accrual rates), including:  Arizona, California, Connecticut, Massachusetts, Oregon, Vermont, Washington, and Washington D.C.

Also, various states have implemented marijuana legislation (Ohio and Texas in 2017, which follows 7 other states from 2016).  And other states have introduced right to work laws. 
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Equal Employment 
Opportunity Commission
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• Appoint new Commissioners and General Counsel
– Appointed Victoria Lipnic as Acting Chair on January 25, 

2016.
– One Vacant Seat to Fill  
– Jenny Yang term expires on July 1, 2017

• Employee friendly reforms of Obama administration 
will be aborted: 
– EEO-1 Report Opposition to Equal Pay reform
– Gender identity and sexual orientation discrimination 

Immediate EEOC Reform

Presenter
Presentation Notes
Trump will have an early opportunity to shape the EEOC when he replaces its general counsel  Obama appointee David Lopez, who left the agency at the end of December, and a vacancy on the commission.  

Jenny Yang’s term also expires on July 1, 2017.  Therefore, Trump will be able to fill three important leadership positions at the EEOC with 6 months of being in office:  two Commissioner positions and the General Counsel position.

EEOC priorities under Obama focused on pay equity and prosecuting discrimination claims based on gender identity and sexual orientation.  

We can expect a dramatic shift away from this focus but it likely will be a while before we see any real changes.  This is a low priority for the administration at this point and we haven’t heard much from the new administration about the EEOC whatsoever. 

However, Vice President Mike Pence has publicly opposed equal pay legislation, and consistently has voted against proposed legislation including the Lily Ledbetter Fair Pay Act and the Paycheck Fairness Act.   Additionally, the anti-regulation, small government philosophy of Trump’s senior stakeholders will set the tone for staff at the EEOC’s district offices.  
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• There remains many open questions about what to 
expect under President Trump. 

• Low on Trump’s Agenda – may not see a major shift at 
the EEOC given that it is a low priority for the new 
administration and already runs on a tight budget

• Anticipated changes:
– Less aggressive tactics
– Reform policy regarding delegation to general counsel to decide 

what cases to file  in federal court
– Focus on mediation rather than enforcement 
– Modify position on LGBT rights under Title VII 
– Revise EEO-1 Report – removing requirement to report summary 

compensation data categorized by race, gender and ethnicity.

What Can We Expect?

Presenter
Presentation Notes
However, we anticipate a number of changes under the new EEOC – which include: 
Less aggressive tactics 

Reform policy regarding delegation to general counsel to decide what cases to file in federal court.
	a. Under previous administrations a lot of enforcement discretion was left to regional offices.  This will likely be centralized and placed in the hands of a less aggressive general counsel. 

C.   Focus on Mediation as Opposed to Investigation and Enforcement

D.  Potentially less aggressive in being at the forefront regarding Gender and Sexual Orientation Discrimination

E.  Revising the EEO-1 Report 
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• First reporting deadline is March 31, 2018 so there is time to 
repeal the changes. 

• Likely reform but uncertain as to how or when.
– One option is to modify the report to decrease the burden by, for 

example, replacing W-2 data with annualized base pay.

• What should employers do?
– At this time, employers should 
continue collecting data for 2017 
and ensure their HRIS systems can 
organize the necessary information
– Conduct internal pay analysis to 
determine if there are significant pay 
gaps based on sex, race, and ethnicity

EEO-1 Report 

Presenter
Presentation Notes
Annualized pay is accessible from the HRIS with race/gender and job information, and, because pay is annualized, it alleviates the need for work hours reporting. 

Employers should expect further changes to the EEO-1 Report.  Currently employers should be collecting this data for 2017 even though they may not have to submit it.  Steps should have already been implemented to facilitate this. 
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National Labor 
Relations Board 

Presenter
Presentation Notes
. 
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• Return to Pro-Employer Board with shift from Democrat Board to 
Republican. 

• Current Board:
– Philip Miscimarra (Republican/Acting Chair): term expiries Dec.16, 2017
– Mark Gaston Pearce (Democrat): term expires Aug. 27, 2018
– Lauren McFerran (Democrat): term expires Dec. 16, 2019
– 2 Vacancies to Fill

• Union-activist friendly NLRB General Counsel Richard Griffin, former 
general counsel of the International Union of Operating Engineers, 
will also be replaced when his term expires on Nov. 4, 2017.

• Board may be “punished” through large budget cuts.

Pro-Employer National 
Labor Relations Board

Presenter
Presentation Notes
Under the Obama administration, the NLRB staked out employee-friendly positions regarding union elections, joint employment and franchises, and the persuader rule (which was recently blocked by a court injunction in Texas). Under President Obama, the NLRB has also expanded employee rights in non-union workplaces by prohibiting employers from terminating employees who complain about workplace issues on social media, and by scrutinizing social media policies and other policies that it views as overbroad.

There is a lot of residual anger among Republicans at what the NLRB has done the last 8 years.  For them, reversing some decisions may not be enough.




33

• Shift to a more employer friendly Board.
– Even with new majority, the Board cannot simply undo the 

precedent from the last eight years.  
– Must wait to rule on a case-by-case basis as new matters 

are appealed to the full Board. 

• Positions that a new Board will seek to change:
– Union Election Rule
– Joint Employer Standard 
– Rulings that opposed mandatory class-action waivers for 

workers 
– Social Media policies

Precedent the 
Board will Seek to Change

Presenter
Presentation Notes
Union Election Rule 
The Election Rules make significant changes to the Board’s procedures for processing election petitions, holding hearings, and conducting secret-ballot elections. Most significantly, the Election Rules pave the way for union elections to be held in as few as 14–21 days after the filing of a union petition, a dramatic decrease from the former median time of 38 days.

Joint Employer Standard 
Under the new Board, the Board’s joint employer standard under Browning-Ferris Industries of California, Inc. could be reversed over the coming years.  Browning-Ferris broadened the joint employment standard to include relationships where the potential joint employer has the mere ability to control an employee’s essential terms and conditions of employment—even if it never actually exercises such control.

Mandatory Class Action Waivers 
The National Labor Relations Board (NLRB) has issued several rulings striking down class action waivers as violating the National Labor Relations Act (NLRA). In 2012, in the infamous D.R. Horton case, the Board said that arbitration agreements are unlawful if they prevent employees from filing class action claims in court or arbitration.  Although that decision was rejected by the Fifth Circuit on appeal and is therefore not considered “good law,” that had not stopped the NLRB from continuing to attack class waivers whenever possible.  With a new Boar  

Social Media Policies 
The Board issued several decisions finding employer policies related to social media as overbroad and violative of the NLRA.  The policies at issues – concerning social media use – include, among others, policies related to employee conduct; communications with third parties or the media; use of company logos, copyright, and trademarks; and statements about the company on social media. 
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• What is social media? 

• Section 7 of the National Labor Relations 
Act affords all employees – not just union 
Members – the right to:

” self-organization, to form, join, or assist labor organizations, to 
bargain collectively through representatives of their own choosing, 
and to engage in other concerted activities for the purpose of 
collective bargaining or other mutual aid or protection, and shall 
also have the right to refrain from any or all such activities …”

• Any employer policy or practice that restricts such rights is vulnerable to a 
charge of unfair labor practices under NLRA Sec. 8.

NLRB and Social Media Activities 

Presenter
Presentation Notes
What is social media? 
Traditional social media are things like Facebook, Twitter, Blogs, YouTube, Linkedin, Snapchat, Instagram, Pinterest, and Tumblr.
Social media activities include positing, viewing, or utilizing any internet based program that can be shared with others. 
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• NLRB Protections  employees have the right to use social media to engage 
in concerted activities 
– NLRB has traditionally found unlawful restrictions on the right to engage in social 

media activities in two categories: 
1) discipline or discharge of an employee; and 
2) overbroad social media policies 

• Activities that are not protected and can be used in an employer’s social 
media policy: 
– Personal issues that don’t impact others
– Spreading false information that harms the company’s business or defames their 

brand/services
– Threats of violence
– Workplace harassment, discrimination, and retaliation
– Publishing trade secret/confidential information
– Unlawful use of company logos and trademarks
– Prohibiting against unauthorized postings in the name of the company

Lawful Employer Restrictions

Presenter
Presentation Notes
Cases in which NLRB found termination unlawful: 
Termination of employees who posted negative comments about a co-worker who was critical of their job performance on Facebook
Termination of employees who complained about their supervisor in Facebook posts
Termination of employees for posting You Tube video about safety concerns
Termination of employee who posted comments critical of the employer’s management in online newspaper comments section and Facebook page

Cases in which NLRB found termination lawful/unprotected: 
Employee who vented about conflict with his supervisor on Facebook but did not involve other employees
Employees of youth center who criticized management using multiple expletives in Facebook postings
Employee who posted pictures of accident at work with denigrating comments
Employee who complained about co-worker and supervisor on Facebook without any back and forth with other Facebook friends who were employees
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• Overbroad policies: 
– Prohibiting posting of non-public company information or confidential 

information without any definitions
– Forbidding “rude, offensive, demeaning or abusive” comments or 

activities that would damage the company
– Restricting employee from posting photos, video, or comments about the 

company
– Requiring posts to be accurate or not misleading
– Requiring employer approval before posting
– Requiring employees to report inappropriate social media activity

• Example:
– Chipotle case (2014)

• Social Media Policies under Trump

Unlawful Employer Policies 

Presenter
Presentation Notes
Chipotle - The contested language: “If you aren’t careful and don’t use your head, your online activity can also damage Chipotle or spread incomplete, confidential or inaccurate information.”  “You may not make disparaging, false, misleading, harassing or discriminatory statements about or relating to Chipotle, our employees, suppliers, customers, competition or investors.”��The Verdict: Chipotle’s warning to not spread “confidential” information on social media was problematic. The NLRB deemed the undefined term to be vague and said an employee could easily interpret the policy to bar protected conduct.  Further, the NLRB also deemed the prohibition on making “disparaging, false [or] misleading” statements “about or relating to Chipotle, our employees, suppliers, customers, competition or investors” on social media unlawful. The NLRB reiterated that employers cannot prohibit employee postings that are “merely false or misleading” — that an employee’s statements had to have a malicious motive to lose the protection of the National Labor Relations Act.  The NLRB noted that Chipotle’s savings clause at the end of its social media policy — “This code does not restrict any activity that is protected or restricted by the National Labor Relations Act, whistleblower laws or other privacy concerns” — was insufficient to cure the unlawfulness of the foregoing provisions.  The NLRB did determine that Chipotle was within its rights to prohibit “harassing or discriminatory statements.” Although Chipotle did not define these terms, the NLRB relied on previous decisions discussing similar language that it found to be lawful.

UNDER TRUMP�Since 2011, the NLRB has limited an employer’s discretion to prohibit employee communications on social media about the employer. Among other things, employer efforts to restrict employees from social media communications about the employer’s workplace, supervisors, and/or products have been found to unlawfully limit an employee’s Section 7 rights. Again, it is likely that the new Trump Board will allow employers greater latitude to prohibit employee statements on social media, particularly with respect to statements about the employer’s products.
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• 2013 Interpretation Letter permitted 
employees at a worksite w/out a collective 
bargaining agreement to designate union rep 
as representative during OSHA inspection

• Trump Admin likely action: 
– Rescind and replace Letter of Interpretation 

– Roll-back other union and organizing rights at NLRB

Trump on Union 
Walkabout Rights

Presenter
Presentation Notes
One notable interpretation letter permitting union representatives to accompany OSHA compliance officers during inspections issued under the Obama administration will almost certainly be repealed. 

29 U.S.C. § 657(e) of the OSH Act authorizes “representative of employer and representative authorized by [the employer’s] employees” to accompany the OSHA agent during an inspection of the workplace.  Implementing regulations focus on 3rd party technical expertise by listing industrial hygienist and safety engineers as examples of non-employee representatives who qualify – not union representatives. 

Interpretation Letter, drafted in response to a request by the United Steelworkers, flied in the face of plain meaning of 1903.8(c) and contradicted (i) OSHRC Procedural Rules; (ii) NLRA and (iii) Field Operations Manual

This will be set aside by the Trump OSHA team once the agency is organized.  New administration will not have to go through the rulemaking process or jump through any regulatory hoops to rescind the rule.  They can simply re-write a new Letter of Interpretation. 
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Changes in 
the Supreme Court
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Conservative Justices
• JOHN G. ROBERTS, JR.
• CLARENCE THOMAS
• SAMUEL A. ALITO, JR.
• ANTHONY M. KENNEDY

The State of the Supreme Court

39

Liberal Justices
• RUTH BADER GINSBURG
• STEPHEN G. BREYER
• SONIA SOTOMAYOR
• ELENA KAGAN
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Newest Supreme Court Justice
Neil Gorsuch 

Neil Gorsuch 
(10th Circuit)

• Appointed to Tenth Circuit by President 
George W. Bush in 2006.

• Conservative approach; expected to fill 
conservative ideals embodied by Justice Scalia

• Stance on Labor Issues: 
• Pro-business stance

• Criticized courts for giving too much power to 
government agencies that enforce the nation’s 
labor and employment laws

• Previously defended cases seeking to restrict class-
action lawsuits – a topic that the Supreme Court 
has heard multiple cases on in recent years.

Presenter
Presentation Notes
Gorsuch is a former Washington, D.C. lawyer and Supreme Court clerk educated at Harvard and Oxford who is considered a solid conservative. He sailed through his Senate confirmation in 2006, and was even introduced by both the Republican (then-Sen. Wayne Allard) and Democratic (then-Sen. Ken Salazar) senators from his home state of Colorado.

Judge Gorsuch has been a stern critic of a fixture of the Supreme Court's administrative law jurisprudence -- the idea that, where a federal agency is enforcing an ambiguous statute, courts should defer to how the agency understands the statute even if the courts read it differently.

There could be a major sea change in the relationship between the executive branch and the courts, and one that would likely impose significant new constraints on the scope of federal regulatory authority on all topics -- from immigration and criminal law enforcement to environmental protection, consumer product safety, and drug regulation.
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• Zubik v. Burwell, 136 S. Ct. 444 (2015)
– Challenges the ACA contraception mandate
– Court issued a decision that directed the parties to work out a compromise, but the case could 

return when a new Justice is nominated.

• Friedrichs v. California Teachers Association (2016)
– Heard in January 2016, with a skeptical Scalia in attendance, but in March the Court 

issued a 4-4 decision that left a lower court’s decision upholding union’s ability to charge 
public workers union dues, even if they aren’t a member.

• Class Action Cases 
– Nomination of a conservative justice will likely give employers more room to challenge 

class actions on constitutional grounds, and decrease the effectiveness of the class 
action tool in employment case.

– Class action waiver case to be heard by Supreme Court this term. 

• Transgender and Sexual Orientation Discrimination 

Effect on Supreme Court
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Presenter
Presentation Notes
Ex: In Walmart v. Dukes (2011), Justice Scalia wrote a 5-4 majority opinion stating that Wal-Mart was essentially too big to sue.  The plaintiff’s claims lacked a common basis and scoffed at the notion that Wal-Mart’s discretionary pay and promotion system could result in company wide discrimination.

The U.S. Supreme Court has  agreed to review the validity of class action waiver clauses in employment arbitration agreements to resolve a conflict among the federal appellate courts.

Ninth Circuit concluded in Morris v. Ernst & Young, LLP that a company violates the National Labor Relations Act (NLRA) by requiring employees to sign agreements precluding them from bringing class actions or other collective actions regarding their wages, hours, or other terms and conditions of employment.  
Seventh Circuit in Epic Systems Corp v. Lewis  agreed with the Ninth Circuit’s position. 
Fifth concluded in NLRB v. Murphy Oil USA, Inc. that the NLRA does not invalidate collective action waivers in arbitration agreements.

The Supreme Court has granted review in all three cases and consolidated the appeals because they raise an identical issue.  The outcome of this case could turn on whether Trump’s nomination gets through the Senate prior to the case.  Otherwise, there may be a 4-4 split in which the Circuit Court opinions will be governing law in those jurisdictions. 

Class Action Waivers – The NLRB and the 7th and 9th U.S. Circuit Courts of Appeals have found that class-action waivers in arbitration agreements violate the NLRA. The 2nd, 5th and 8th circuit courts have upheld such waivers as lawful. The Supreme Court will resolve this split. The cases will impact whether arbitration is the preferred device for settling workplace disputes. 

Interestingly, nonunion employees bring the vast majority of challenges of arbitration agreement waivers, since union employees are more used to arbitration and any accompanying provisions that are part of collective bargaining agreements. Any HR professional who works with an organization that has arbitration in place should be very interested in these cases, as the viability of their procedures will be directly affected.
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• Ability to re-shape the judiciary 

• Trump has vowed to choose ideologues in the mold of the late 
Supreme Court justice Antonin Scalia, a conservative icon

• Responsible for filing an additional 113 vacancies in the federal 
courts
– 17 at Circuit Court of Appeal Level
– 88 at the District Court level

• State gun control laws, abortion restrictions, voter laws, anti-
discrimination measures and immigrant issues are all matters 
that are increasingly heard by federal judges and will be 
influenced by the new composition of the courts

Trump’s Larger 
Impact on Federal Court

Presenter
Presentation Notes
Trump is set to inherit an uncommon number of vacancies in the federal courts in addition to the open Supreme Court seat, giving the president-elect a monumental opportunity to reshape the judiciary after taking office.

MORE THAN DOUBLE THE VACANCIES OBAMA INHERITED WHEN HE TOOK OFFICE FOLLOWING PRESIDENT BUSH. 

Filling many district vacancies would be valuable, because district judges are the workhouses and decide the most cases. 

Most prominently, Trump has 17 vacancies to fill on the influential circuit courts of appeal. These include four seats on the sprawling and reputedly liberal 9th Circuit that oversees cases filed in the states of Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon and Washington and the Pacific territories of Guam and the Mariana Islands.
�The long-standing liberal swing of the Ninth Circuit will face significant resistance much more often.  There will likely be a could be an up-tick in appeals from district court decisions in the Ninth Circuit following the appointment of likely conservative judges. 

In July 2016, for instance, three Democratic appointees on the U.S. Court of Appeals for the 4th Circuit, which covers the mid Atlantic states, overruled a Republican-appointed trial judge and struck down North Carolina’s law requiring voters to show photo ID when voting. The reasoning behind the appellate court’s ruling can now apply to voting law challenges in South Carolina and the other states within the circuit (Maryland, Virginia and West Virginia).
�




43

Visit Our Blog

https://employerdefensereport.com

https://employerdefensereport.com/
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QUESTIONS?
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