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Presentation Notes
Obama’s Dol already had been targeting what it called fissured workplaces and in announcing the clarification, the DOL promised that joint employment would remain an enforcement priority.  Efforts were aimed at employers that share employees or use third party management companies, independent kxers, and staffing agencies.   I am not a L&E lawyer.
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Oklahoma case


Joint employer definitions

e Two separate legal entities share right-to-control
e One employer provides labor to another employer
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According to federal, state, and local labor and employment laws, including the National Labor Relations Act, joint employers exist where two separate legal entities share the ability to control or codetermine essential terms and conditions of employment such as hiring, firing, disciplining, supervising, and directing employees.  Where a joint employment relationship is found, both entities must comply with the applicable laws with respect to the employees at issue and are liable as employers under these laws.

DOL takes the position that joint employment exists when an Eee has 2 or more separate but related entities or associated employers or when one employer provides labor to another employer, and the workers are economically dependent on both employers.  An FLSA regulation provides guidance regarding the first scenario, and the Migrant and Seasonal Agricultural Worker Protection Act (MSPA) regulation provides guidance on the second.  DOL issued anew interpretation to clarify that in its view, both types of joint employment can exist under either law.


WHD Factors

Horizontal Vertical
Employee has two or more employers Intermediary employer (i.e. staffing

where the employers themselves have agency, third party management
relationships with each other. This is company, contracting agency, or

common in scenarios where two independent contractor) is controlled

companies are owned by the same by the ultimate employer (i.e. client
entity and the employee is employed by company) to provide work for the
both companies. benefit of the ultimate employer.
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Hot issue for 2016 for the DOL Wage and Hour Division is enforcing liability against joint employers.  US DOL WHD published its January 20, 2016 administrator’s interpretation release on the subject of joint employers.  AI was written to provide WHD’s guidance on what is a joint employer in order to determine who is liable for unlawful wage/hour suits and actions by such joint employers. AI classifies joint employers in two categories: horizontal and vertical.  

Vertical joint employment is more common with staffing agencies, third-party management companies, contracting agencies, and independent contractors. The fact that a contractor relationship exists with a third-party vendor will not, by itself, create a vertical joint employer relationship. 


Right-to-control v. vertical
Right-to-control Vertical

- Alleged employer supervises/directs employee - Alleged employer supervises/directs employee

- Employee working on employer’s premises at time of injury - Employee working on employer’s premises at time of injury
- Alleged employer controls employment conditions

- Alleged employer can fix regularity of hours

- Alleged employer fixes time spent on particular aspect of work
- Alleged employer provides tools to perform work

- Alleged employer controls employment conditions
- Relationship w/ alleged employer permanent w/o specific end
- Work is repetitive

- Alleged employer instructs on physical manner of - Work integral to alleged to employer’s business
accomplishing end result - Employee performs administrative functions commonly
- Alleged employer provides raw materials performed by alleged employer
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Vertical WHD factors are similar to the right of control test:



Potential liability

Discrimination Worksite employment obligations
Wage and hour violations  Government investigations

FMLA Tax withholdings

Immigration ERENS

Termination Subcontractors and sub-sub contractors
Personal injury Parent companies/subsidiaries
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Franchisor/franchisee case law

Joint employer No joint employer
Y\ /I/Iasmge cfm/l{
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In McDonalds, first time a court has entertained the idea an Eee could reasonably believe his Eer was an agent of the larger franchising corporation.  Court found evidence such as Eees applying for jobs on McDonald’s website, wearing McDonald’s uniform, preparing McDonald’s food, regularly interacting with McDonald’s consultants, and saying “I work at McDonald’s” could lead a reasonable Eee to believe McDonald’s Corp., franchisor, was his ultimate Eer, instaed of franchisee where he worked.  Employment apps stated they worked at a franchisee which was separate from McDonald’s Corp. and let the case move forward without dismissal by McDonald’s.
V
In Patterson v. Domino’s Pizza LLC, 60 Cal. 4th 474, 478 (2014), California Supreme Court rejected a new agency standard for vicarious liability based on the fact that the franchisee exerted exclusive control over the employees’ employment conditions.  Court held imposition and enforcement of a uniform marketing and operational plan do not automatically make the franchisor liable for the franchisee’s employment practices.  According to the court, the franchisor will incur liability only if it retained the employer’s traditional rights of general control over day to day hiring, direction, supervision, discipline and discharge of the franchisee’s employees.  Absent evidence of such day-to-day control, the court dismissed the claims against the franchisor.

In Vann v. Massage Envy Franchising LLC, Case No. 13-CV-2221-BEN (WVG) (S.D. Cal. Jan. 6, 2015), the US Dist. Court for the S.D. Cal. Granted SJ to franchisor Massage Envy in a purported class action alleging violations of California’s minimum wage laws.  Court found Massage Envy did not establish uniform pay practices, control work schedules, exercise control over hiring/firing decisions, or exercise control of daily operations.  The court specifically found that the franchisee’s use of a specified computer system, hours of operation, background checks, and limited massage services, all pursuant to the franchise agreement, did not establish a joint employer relationship under California wage-and-hour law.

On April 28, 2015, the office of the general counsel of the NLRB issued an advice memorandum holding that the Freshii restaurant system and its franchise agreements did not create a joint-employer relationship between franchisor and franchisee.  Advice Memorandum 177-1650-0100, Nutritionality Inc. d/b/a Freshii Cases 13-CA-134294, 138293, and 13-CA-142297.

Freshii uses typical franchise agreement.  Operations manual includes suggestions but not requirements for HR management.  Provides sample employee handbook but franchisees do not have to use it.  Freshii encourages recruitment, training, and support of other franchisees in exchange for revenue split with franchisor.  Development agent trains new franchisee and then monitors and provides suggestions. No franchisee was disciplined or dismissed because of a comment from a development agent.  No scheduling. 




Staffing agency case law
Joint employer

N
LA

Dimensons Healthcare System

Laurel Regional Hospital
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White Lodging Svcs provided hotel management services including housekeeping services for Marriott.  White Lodging obtained its housekeepers from Hospitality Staffing Solutions, LLC (HSS), a company that provided housekeeping staff to hotels and other hospitality organizations.  White Lodging’s director of housekeeping, Donald Payne, interviewed applicants provided by HSS for housekeeping positions at Marriott.  Although WL retained the ultimate authority to decide which individuals it employed, HSS provided the applicants, who remained on the staffing company’s payroll. HSS’s asst mgr brought White Lodging Somalian Muslim applicants.  Before interviews, he could see through the glass window of his office that they wore headscarves.  Marriott’s dress code prohibited Eees from wearing hats or head garments.  Payne of White Lodging asked HSS whether the applicants would be willing to take off their headscarves.  Applicants said “impossible.”  HSS told WL/Payne and he said he did not want to interview them. EEOC filed religious discrimination complaint against WL on behalf of the applicants.  WL asserted that it wasn’t liable b/c it wasn’t the applicants’ Eer. Dist. Ct. rejected that argument and held that the women could proceed with their claim.  Under Title VII of the Civil rights Act of 1964, an Eer is  a person engaged in an industry affecting commerce who has 15+ Eees and any agent of such person.  Court held that even though the applicants were on HSS’s payroll, WL could be liable under Title VII as a joint Eer.  When multiple entities share authority in determining an Eee’s terms and conditions of employment, they may be considered joint Eers covered by Title VII.  To determine whether an entity has such authority, courts will consider whether it has authority to hire, fire, and demote the employee as well as the authority to promulgate work rules, issue work assignments and instructions, and supervise the employee’s daily activities.  Court determined that a jury could find that White Lodging was a joint employer because it set the work rules for the housekeepers, issued their work assignments and instructions, and supervised their day-to-day activities.  Although HSS initially hired them, White Lodging had the ultimate authority to decide whether to employ the housekeepers.  For those reasons the court declined to dismiss the case before trial, holding that the question of whether White Lodging was an Eer must be answered by a jury.  

In a 3-2 decision in Browning-Ferris Industries of California, Inc. 362 NLRB No. 186 (Aug. 27, 2015), the NLRB concluded Browning-Ferris was a joint employer of workers provided by a staffing agency Leadpoint Business Services at a Browning-Ferris recycling plant.  The NLRB overturned a regional director’s 2013 finding that Leadpoint was the sole employer of the workers it supplied to Browning-Ferris.  The NLRB “restated” the joint-employer standard and concluded the two companies were joint employers

Interstate Fire and Casualty Company v. Dimensions Assurance Ltd., 4th Circ., decided December 6, 2016
Favorite Healthcare Staffing provides nurses and other healthcare professionals to Laurel Regional Hospital.  The kx b/w FHS and the hospital states that agency-provided workers assigned to the hospital are Eees of FHS, not the hospital.  Under the staffing agreement, the hospital is responsible for orienting Eees provided by the agency to their job duties and all policies and procedures necessary to meet hospital performance standards.  The hospital has the right to “float agency practitioners to areas to which they were not originally assigned and to immediately terminate any practitioner who refuses to float.”  The agreement also gives the hospital the right to dismiss any worker at any time if it determines the worker is unsatisfactory.  FHS doesn’t supervise its workers on-site at the hospital or provide them any instructions on medical care.  The hospital dictates the type of care that will be provided to patients, and regarless of whether staffing agency workers or direct-hire Eees are involved, the hospital expects the same level of care to be provided to patients.  If an agency worker refuses to comply with the hospital’s directions, it may immediately terminate him. 

Interstate Fire issued a PL policy to FHS that covers doctors and nurses employed by the staffing agency and placed at various medical facilities.  Dimensions Assurance Ltd., an insurance company wholly owned by the company that owns the hospital, provided the liability insurance policy for the hospital.  That insurance policy provides coverage to the hospital and other persons or entities who meet its definition of “protected person.” The policy consists of three parts, which address coverage for “general liability,” for “hospital professional liability,” and for “group physicians professional liability.”

The PL section of the hospital’s policy issued by Assurance includes several categories of people and entities in its definition of “protected person” including certain administrators and committee members and board members.  Under the GL portion of the policy, the “worker protection” clause extends protected person status to certain hospital workers, including current and former Eees, students, and authorized volunteer workers.  Someone who works for the hospital on a per diem agency or kx basis is not considered a protected person.  Policy doesn’t define Eee nor does it incorporate or otherwise refer to the staffing agreement between FHS and the hospital.  In 2012, a former patient brought a medical malpractice action against the hospital and several of its doctors and nurses.  One of the defendants was a nurse named Cryer, who had been placed by FHS at the hospital.  Claiming that she wasn’t an Eee of the hospital, Dimensions refused to defend Cryer.  Interstate undertook her defense. Ultimately settling the case against her for $2.5M and incurring nearly $500K I defense costs.  It then filed an equitable contribution action against Dimensions in federal district court.  

Interstate argued that under the terms of the Dimensions policy, Cryer qualified as an Eee of the hospital and was therefore a protected person entitled to coverage.  Because the coverage provided by Dimensions was primary and the coverage provided by Interstate was secondary when there was  other valid insurance coverage, Interstate alleged that Dimensions was responsible for the entire amount it paid to defend and settle the claims against Cryer. 

The dist. Ct. granted SJ in favor of Dimensions.  Relying on the terms of the staffing agreement b/w the hospital and FHS, the court held that FHS-provided workers were not Eees w/in the meaning of the hospital’s policy.  Interstate appealed, arguing that Cryer qualified as an Eee under the plain terms of the policy and the district court erred by replying on a separate kx b/w different parties to interpret the meaning of the insurance policy.  

Appellate court noted that the hospital’s insurance policy clearly excludes agency-provided practitioners from its definition of “employee” in the GL portion but does not exclude agency-provided workers from the definition of “employee” in the PL sexn, which is the sexn of the policy applicable to the claims in this case.  In Interstate’s view, the fact that the GL definition excluded agency-provided practitioners while the PL definition didn’t demonstrate the policy provided coverage for Cryer.  Appellate court agreed. 

4TH Circuit found that Dimensions’ decision to use different language in different sexns of the policy to address the coverage available to “employees” must be interpreted as an intentional decision.  Under Maryland law, courts must respect such intentional decisions and apply insurance policies in a way that gives effect to the full “worker protection” clauses in each section of the policy.  The only way to do that in this case was to conclude that the term “employee” as used in the policy indicated that FHS-provided hospital workers were covered along with direct-hire hospital personnel.  

Dimensions argued that the policy itself prevented the court from considering the language of the GL sexn as a guide to the meaning of the language in the PL sex of the policy.  The “General Rules” portion of the policy states that each “agreement”  (the 3 sexns of the policy separately addressing coverage for GL, hospital PFl, and group physicians PL) must be read and interpreted independently of the other sections and that no terms, conditions, or exceptions from one section should be construed or applied to any other section.  Relying on those clauses, Dimensions contended that the court could not look to the terms of the GL sexn of the policy to determine the scope of coverage provided under the PL sexn.  

The appellate court disagreed, finding that the term “employee” was ambiguous.  Although it wasn’t defined in the policy, “employee” does have a plan and ordinary meaning under common law.  Appellate court found there was no question that Cryer qualified as an Eee of the hospital under the right-of-control test.

4th Circuit found under the terms of the relevant insurance agreements, coverage may be available for employees who were specifically excluded from the staffing agreement.  As a result, the employer’s insurance carrier was held liable for claims by a worker who wasn’t subject to the staffing agreement. 




Subcontractor case law

Joint employer

.J DIRECT PATTERSON
SAT ! } D STRUCTURAL MOVING AND SHORING

1-855-4 A RAISE (1-855-427-2473)
DIRECTV
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The same day, the court applied its new test in Hall v. DirecTV, LLC, that a group of satellite technicians were jointly employed by DirecTV and DirectSat. 

Salinas v. Commercial Interiors: 4th circuit adopted new test for joint employment (MD, NC, SC, VA, W. Va.).  In Salinas, the 4th Circuit considered an appeal from a group of drywall installers who had sued two companies, alleging that both were liable for the same FLSA violations.  JJ General Contractors directly employed the installers, but they almost exclusively performed work for Commercial Interiors, Inc.  A dist. Ct. determined that the companies were merely engaged in a traditional contract-subcontractor relationship; the employees appealed.  On appeal, the 4th Circuit considered its sister circuits’ tests for joint employment but chose instead to develop its own 2 step framework.  Under this new test, courts must first determine whether the defendant and one or more additional entities shared or agreed to allocate responsibility for or otherwise codetermined the key terms and conditions of the plaintiff’s work.  6 nonexhaustive factors:

Whether formally or as a matter of practice, putative joint employers jointly determine, share, or allocate the power to—directly or indirectly—hire or fire the worker or modify the terms or conditions of the worker’s employment. 
Degree of permanency and duration of the relationship between the putative joint employers joint employers; 
Whether through shared management or direct or indirect ownership interest, one putative employer controls, is controlled by, or is under common control with the other putative employer;
Whether work is performed on a premises owned or controlled by one or more of the putative joint employers, independently or in connection with another; and
Whether formally or as a matter of practice, the putative joint employers jointly determine, share, or allocate responsibility over functions ordinarily carried out by an employer, such as handling payroll; providing WC paying payroll, or providing the facilities, equipment, tools or materials necessary to complete the work. 
THEN, if it is established that there is ‘one’ employment, courts are directed to make a second determination: whether the plaintiff were employees instead of independent kxers.   

Salinas court found that Commercial Interiors was a joint employer.  Commercial Interiors had threatened workers with termination and paid their paychecks, the court found.  It also helped with the workers’ scheduling and worksite assignments, maintained their timesheets, held mandatory meetings, and provided requisite tools and safety gear.  Installers also wore hats and vests bearing Commercial’s logo.  Therefore, Commercial and J.I. shared authority over and codetermined the key terms and conditions of the installers’ employment, the court concluded, finding that they both could be liable for FLSA violations.  

Direct TV 2015 (Perez v. Lantern Light)
In an action against DIRECTV, DOL claimed that DIRECTV tried to avoid liability and responsibility for employment with DIRECTV by splitting the cable installers’ employment relationship with an installation subcontractor.  DOL established that the installers worked only on DIRECTV installations, had all conditions of employment specified by DIRECTV, drove DIRECTV vans, and wore DIRECTV clothing.  DIRECTV found to be a joint employer and held liable for violations of the flsa for $395,000.00 in back wages and damages. 

In a recent federal court case in Louisiana, 4 employees of a subcontractor on a construction project filed a lawsuit alleging minimum wage and overtime claims against both the subcontractor and general contractor, Patterson Structural Moving & Shoring, LLC.  In their complaint the workers alleged that they understood that Patterson would pay their wages and that a Patterson employee served as one of their supervisors.  They also alleged that all defendants continuously exercised the right to exert authority over the manner in which Plaintiffs performed and completed the work, including hours and rates of pay.   The court denied Patterson’s MTD b/c the workers alleged facts regarding Patterson’s exercise of control over their work, including the fact that one of their supervisors was a Patterson Eee.  Court held 4 Eees of the sub had sufficiently alleged control by the GC to avoid dismissal and could proceed with their nimum wage and overtime claims. 

The Patterson case is a good reminder that GCs need to be aware of how much control they exercise over another company’s Eees and the liability that such control may bring .  Even if, in its own eyes, a GC does not directly employ workers, it could still be liable fo rwages if it supervises them or involves itself with their employment relationship.  When a court finds joint employment, this serves to create liability on a GC for the actions of a subcontractr’s employees, based o the idea that it is the GC controlling the work done by the sub’s Eees. 




Parent company/subsidiary case law

Joint employer No joint emplover (yet)

= nterprise
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When the issue is whether an employee of a subsidiary is also the employee of that subsidiary’s parent corporation, courts apply the “integrated enterprise” test.  Under this test, the court considers:1 (Hart v. Rick’s Caberet Intern., Inc., 967 F. Supp. 2d 901 (S.D.N.Y. 2013); Kamens v. Summit Stainless, Inc., 586 F. Supp. 324 (E.d. Pa. 1984)
The interrelation of operations
common  management
Common control of labor relations, and
Common ownership or financial control between the parent and subsidiary corporations
No one factor controls the conclusion.
Joint employment relationships existed b/w parent and subsidiary companies and between other related companies where:

-medical transportation company and its affiliate were together a single employer of drivers who worked for both companies, where the affiliate had very little existence independent of the medical transportation company, the affiliate had no work other than that provided by the company, the affiliate had no assets, so could not have acted independently, and both companies were controlled by the same person.2 (Jackson v. Art of Life, Inc., 836 F. Supp. 2d 226 (E.D. Pa. 2011)
-the owners of a parent corporation were actively engaged in the management, supervision, and oversight of their wholly owned subsidiary’s affairs, including employment matters, and made the decision to continue to operate the subsidiary’s plant despite the fact that payroll obligations could not be met.3 (Donovan v. Maxim Industries, Inc., 552 F. Supp. 1024 (D. Mass. 1982)

In contrast, the parent company of wholly owned operating subsidiaries was not a joint employer of the subsidiaries’ managers and assistant managers, where the parent copany’s suggested employment policies were recommendations and not mandatory directions, the parent company had not authority to hire or fire the subsidiaries’ employees, and the parent copany did ot control or mtain employee records 4 (In re Enterprise Rent-A-Car Wage and Hour Employment Practices Litigation, 683 F.3d 462 (3d Cir. 2012)

Pham
Pham sued Texas health Resources arguing that it did not adequately train and protect its staff from Ebola and that it violated her privacy by sharing updates about her with the public.  Company said it had Pham’s permission to release information, and properly trained and protected its staff.  Pham contracted ebola while caring for Thomas Duncan, the first person diagnosed in the US with the disease.  Duncan, who contracted the disease, died in Dallas.  Pham recovered by has health issues.  Texas Health Resources, who owns the hospital, argued it was covered by the same WC policy as the hospital and that it was, a parent company, a co-employer of Nina Pham with the hospital, Texas Health Presbyterian Hospital.  If company is a co-employer, her claim fails due to WC bar. 





Majority v. minority view

Majority Minority
Consider joint control over the Apply the 4 part integration test:
conditions of employment or 1) common ownership
labor relations of the relevant 2) common management
group of employees as 3) integration of business operations
determinative of joint 4) control over labor relations

employment
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The standard applicable to a determination of joint employment is the subject of some dispute.  The Supreme Court has indicated that a determination of joint employment is essentially a factual one, based on the indicia of control exercised by an Eer over the work of the Ees. Boire v. Greyhound Corp., 376 US 473 (1964). 

Majority: In line with this approach, a majority of court and NLRB decisions consider this. 9th circuit specifies that these jointly controlled work conditions must be within the sphere of mandatory collective bargaining

Minority: A significant minority of courts (6th, 7th, 8th) view joint employer as a mere explanation of the single employer doctrine 


Best practices to avoid joint employment: GC’s

Do Do not

- Ban workers - Discipline sub’s employees

- Control day-to-day management

- Participate in hiring/firing of sub’s employees

- Set hours during which sub’s employees can work
- Coordinate schedules for sub’s employees

- Ensure safety under OSHA

- Review agreements w/ subs to ensure legally
enforceable defense/indemnity provisions

- Require subs comply with FLSA and monitor - Mandate what sub pays employees
- Identify and define your role in relation to the - Play a roll in presentation of payroll or payment of wages
individuals working on the project - Have direct communication with subs’ nonmanagerial

employees

- Exert excessive amount of control over the
subcontractors’ employees except in emergency situations

- Supervise and manage the contractual chain of
command
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Best practices to avoid joint employment: staffing agencies

Do Do not

- Keep off your payroll - Share authority with agency in determining
- Review insurance policies for coverage and conditions of employment

ambiguities - Retain ultimate control in hiring, firing,

- Require agency to hire, fire, demote, demotions, promotions

promote - Supervise day-to-day activity

- Provide HR support
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To determine whether an entity has such authority, courts will consider whether it has authority to hire, fire, and demote the employee as well as the authority to promulgate work rules, issue work assignments and instructions, and supervise the employee’s daily activities.  Court determined that a jury could find that White Lodging was a joint employer because it set the work rules for the housekeepers, issued their work assignments and instructions, and supervised their day-to-day activities.  Although HSS initially hired them, White Lodging had the ultimate authority to decide whether to employ the housekeepers.  For those reasons the court declined to dismiss the case before trial, holding that the question of whether White Lodging was an Eer must be answered by a jury.  

In the Browning-Ferris case, the NLRB says all that is necessary is that the user employer have the authority to exercise control over terms and conditions of employment, even if it is not being exercised currently. The NLRB also took an expansive view of what it means to “control” terms and conditions of employment. For example, the NLRB considered that BFI controls the size of the temporary staff needed, the speed of work, and the method of operation. They considered also that BFI had initiated the need for disciplinary investigations by making Leadpoint aware of facts and circumstances and that BFI imposes broad standards for eligibility for hiring. The NLRB also determined that BFI controlled wages at least indirectly by imposing a maximum hourly rate that could be paid to the temporary workers.

What does it mean?
It will be very difficult for any user company to argue successfully that it is not a joint employer with the temporary staff provider. BFI did more than most companies to assure separateness, including having Leadpoint provide on-site direct supervision and human resource support. Consider that the NLRB looked at things like control of the size of staffing, speed of work, and method of operation in determining joint employment. It is unlikely that any employer will turn over those kinds of decisions to a temporary staff provider. To do so is tantamount to turning over the business operation, much like a subcontract arrangement. Because user companies will always retain the right to make basic business operation decisions, they will likely be considered joint employers with their temporary staff providers in the event of union organizing.
Before user companies panic, though, consider how infrequent it is that unions target temporary staff workforces for organizing. Temporary staff do not often make a good model for organizing and collective bargaining. But, the prospect for bringing the user company with a second pocketbook into the bargaining might make unions more inclined to target temporary service employees.

Also, the decision raises the possibility that unions might try in some cases to organize the temporary staff together with the user company’s regular work force. In BFI, the targeted group was just the temporary staff, which performed work different from that of the regular employees. In many workplaces, particularly in manufacturing and warehousing, the temporary staff workers perform the same work that is done by the regular workforce, sometimes under common supervision. In a situation like that, unions might now be successful arguing that the appropriate group for recognition is the regular workforce together with the temporary staff. Under prior NLRB precedent, the NLRB would not approve a bargaining unit combining temporary staff with regular workers unless both companies consented. But the Browning-Ferris joint employer decision certainly opens the door for that to be revisited.
It remains to be seen if BFI will refuse to bargain with the union and thereby try to get a review of the decision in federal court. Also, the decision has drawn immediate adverse reaction from business organizations and some in Congress who promise to consider an effort to reverse the ruling through legislation. Either of those tactics are long and difficult battles, so the Browning –Ferris decision promises to be the NLRB method of operating for at least some time.

What do you do?
The Browning-Ferris decision is one more incremental increase in the risk of union organizing. You can add it to the recent additions to the list that include expedited elections and micro-bargaining units. If your business is non-union and you prefer it remain so, this decision is one more reason to review your overall commitment to the management practices that make union organizing less likely to occur and less likely to succeed if it does occur:
effective communication with all workers;
fundamental fairness and consistency;
competitive wages and benefits; and
meaningful opportunity for employee input.
Too often a company’s commitment to assuring a desirable workplace stops short of considering the working conditions of the temporary employees. The Browning-Ferris decision suggests an additional reason to discuss with the temporary staff provider the measures they have in place to assure to the best extent possible that their workers are not vulnerable to union organizing efforts, being careful at the same time not to assume additional responsibility for their terms and conditions of employment, because doing so simply makes the joint employment argument harder to battle.




O
Best practices to avoid joint employment: franchisors

Do Do not
- Make clear franchisor is not employer - Employ springing rights that allow franchisors to
- Ensure employment application establishes that step in if contingencies occur
franchisor has no role in the hiring process - Provide manual/handbook as a requirement
- Give franchisees complete control over the - Carelessly use franchisor’s name and marking on
application process checks, handbooks

Ensure franchisees make clear to employees
throughout their training that the franchisee and not
franchisor is the employer

- Allow frequent communication between
franchise employees and franchisor
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Full spectrum of contractual and practical control over franchisee human resources should be reviewed for real or perceived rights and practices that could be construed as direct or indirect control. 

Subway has taken the novel approach of entering into a voluntary agreement with the DOL to step up join efforts to encourage Fair Labor Standards Act compliance by Subway franchisees.  This agreement caps four years of collaboration between the company and the DOL that has including inviting DOL staff to annual meetings, distribution of new DOL FLSA posters to franchise owners, and the company’s publication of DOL articles in its electronic newsletters.  On its face, this agreement seems to give everyone something by stepping up compliance training and support, at leas theoretically boosting compliance, and minimizing the # of claims that might be brought against franchisees and the franchisor.

Texas, Tennessee, and Louisiana passed laws in 2015 clarifying a franchisor is generally not the employer of its franchisees or franchisee’s employees and is not a co employer.  Texas enacted SB 652, effective 9.1.15, which amends several provisions of the Texas Labor Code to specify that a franchisor is not considered an employer of a franchisee or a franchisee’s employees for purposes of claims relating to employment discrimination, payment of wages, the Texas Minimum Wage Act, or the Texas Workers’ Compensation Act, unless franchisor “has been found by a court of competent jurisdiction in this state to have exercised a type or degree of control over the franchisee or the franchisee’s employees not customarily exercised by a franchisor for the purpose of protecting the franchisor’s trademarks and brand.”

In March 2015, Tennessee legislators passed SB 475, which clarifies that neither a franchisee nor a franchisee’s employee shall be deemed to be an employee of the franchisor for any purpose.
Lousiana passed HB 464 in June 2015.  Subject to a narrow exception, law clarifies that neither  franchisee nor an employee of a franchisee shall be deemed to be an employee of the franchisor for any purpose.  For purposes of LA’s WC and unemployment compensation laws, a franchisee’s employee may be deemed to be an employee of he franchisor only if the franchisor and franchisee share or co determine those matters governing the essential terms and conditions of employment and directly and immediately control matters relating to the employment relationship such as hiring, firing,discipline, supervision, and direction

Because the NLRB applies federal law, these states’ laws will not affect decisions like McDonalds.




=
Best practices to avoid joint employment: parent companies

Do Do not

- Review all contracts - Rely on contractual disclaimers

- Recognize back office functions - Rely on government regulations

- Understand view of employees - Rely on legal entity status

- Ensure employees know who they work for - Allow home office to control subsidiary

- Realize joint employment may be beneficial - Ignore who provides supplies to
subsidiary
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Presenter
Presentation Notes
Who has the authority to hire, fire, and supervise Eees.  However, less direct authority over work conditions, ranging from the power to effect collective bargaining to the authority to specify Eee dresscodes, have been considered by NLRB and the courts.  NLRB has expressly held that it is the AUTHORITY to control conditions of employment, rather than the exercise of that authority in fact, which must be considered when examining joint control.  Courts and NLRB will look to kxs between alleged joint employers but contractual disclaimers of joint employment or of control over work conditions have not been determinative of joint employment status.  NLRB has similarly viewed govt regulations, such as the ICC, which assigned responsibility over Eee supervision to particular Eers, to be unpersuasive on the issue of control over Eees or joint employment under labor laws. 

Review all contracts and insurance policies when faced with a joint employer argument. (While staffing agreement clearly expressed the parties’ intent to treat FHS nurses as employees of the agency, not the hospital, insurance policies not as clear, allowing appellate court to reach the opposite conclusion.  Because the hospital’s insurer will now be held liable for covering the cost of Cryer’s defense in the malpractice case, likely hospital’s premiums will rise significantly.

Linked in (McDonald’s comparison)



Thank you

For more information:

Kendall Kelly Hayden
O: 214-462-3072
C: 214-629-1997
khayden@cozen.com
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