by Michael Gentile, J.D.

Paytoplay: Beware that the cost of music for hotels is not necessarily free

Another great article from The Rooms Chronicle®, the #1 journal for hotel rooms management! ***Important notice: This article may not be reproduced without
permission of the publisher or the author.*** College of Hospitality and Tourism Management, Niagara University, P.O. Box 2036, Niagara University, NY 14109-
2036. Phone: 866-Read TRC. E-mail: editor @roomschronicle.com

Notice: Theideas, opinions, recommendations, and inter pretations presented herein are those of the author (s). The College of Hospitality and TourismManagement,
Niagara University/The Rooms Chronicle€® assume no responsibility for the validity of claimsin items reported.

We have cometo take it for granted these days. You walk into acommercial building such as an office building, restaurant, arenaor hotel lobby
and there is music playing over a sound system. We know the artist and we often know the words to the songs. While we often recognize the
music, we have no idea as to the source in that particular building. Some business owners who visit such establishments may even want to
incorporate music into their own business environments. But how do they doit? Do they haveto pay for it?1sit worth the effort? And finally, how
can they do it legally? Asin all things legal, the answers revolve around the particular factual settings to which the law may apply. But first a
review of the applicable law isin order.

The Copyright Act

That music you hear and the artist that recorded it is protected by the Copyright Act, Title 17 of the United States Code, which was originally
enacted in 1909. Essentially, to retransmit that music, alicense must be purchased. Section 101 of the Copyright Act places restrictions upon the
public performance of music, videos, dramatic productions and so forth. Under the statute, a public performance or display is any place open to
the public or where a substantial number of persons outside the normal circle of afamily or socia acquaintances are gathered. Section 110 of the
Copyright Act, under the Fairnessin Music Licensing Act of 1998, extends coverage of thelaw to music that may be retransmitted to the public.
Court cases over time have extended the coverage of the Copyright Act to restaurants, health clubs, conferences, conventions and athletic events.
Therefore, it would be safe to assumethat in order for ahotel to transmit music throughout its property, it must comply with the Copyright Act as
amended in 2005, either by purchasing alicense to transmit the music or by qualifying for an exemption under the Act.

Transmitted music

The question becomes, whenisalicenserequired to transmit music received by an original public transmission? Section 110-5(B) (Title 17 of the
U.S. Code) states that it is not a copyright infringement (that is, no license is required) for the “communication by an establishment of a
transmission or retransmission embodying a performance or display of a non-dramatic musical work intended to be received by the general
public, originated by aradio or television broadcast station licensed as such by the Federal
Communications Commission” provided certain limits apply. Those limits are as follows

1.  For other than food service or drinking establishments, the areawhere .
the* communication” occurs cannot be greater than 2,000 gross square Hot ti p

Feet. AH&LA member hotels in good standing

2. For foodservice establishments, the area where the “communication” can receive a discount of 1% - 5% on
occurs cannot be greater than 3,750 square feet. Those less than 3,750 . .
can play as many radios or televisions as they desire without paying music licensing fees from BMI, ASCAP

royalty or licensing fees. and SESAC. Additionally, AH&LA has
3.  If thesquare footage restrictions are exceeded, if the hotel applies for arranged for master form agreements on
and receives an exemption, then a performance by audio means only behalf of its member properties with each

can be transmitted by not more than a total of six loudspeakers, of o ‘
which, not morethan four may bein any oneroomor adjoiningoutdoor | Of the associations that make it much

Space. easier for hotels seeking to obtain music
licensing agreements.

=
=
=
S
-
=
@
£
=
]
-
o
-
=




4. No direct charge can be levied to
hear or see the transmission, or re-
transmission.

5.  Thecommunicationisnot transmitted
beyond the establishment where it is
received.

6. Thetransmission or retransmissionis
licensed by the copyright owner of the
work.
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It isapparent from these restrictionsthat ahotel
property would have adifficult timefitting into E E B E
the square footage requirements of the statute .
if the intention was to transmit music
throughout the property. However, it is
conceivablethat ahotel could providemusicin
itslobby area only and utilize the six total and
four in one room speaker requirements to
provide such a service. While this would eliminate the availability of music in hallways, fitness centers and conference rooms, it may add the
touch of ambiance that many properties desire in one or two selected areas.

Prerecorded music

It is appropriate to note here that while the previous discussion focused on the restriction transmission or retransmission of works by public
reception using asingle receiving apparatus, this does not give hoteliers carte blanche to the transmission of CDs, DV Ds and cassette tapes that
have been privately purchased. While many of the same limitations apply, the owner of the CD, etc. would not be permitted to play the music
recorded on these devices in areas such as a health club where membership fees are charged or in abar where acover charge is assessed. In any
case where revenue may be derived from the transmission or retransmission, alicense must be purchased. This applies not only to music but to
television and closed-circuit broadcasts, including pay-per-view concerts that might otherwise be made available on cable television.

Finally, if it becomes necessary or desired to purchase alicenseg, it isimportant to note that first, this cannot be achieved by purchasing the music
(e.g., the CD, DVD, or cassette) itself. The license to retransmit must be purchased from the owner of the copyrighted work. These licenses are
generally not very expensive and are determined by the size of thefacility, the anticipated amount of use, and the number of patrons or participants
inaprogram or activity.

BMI, ASCAP, and SESAC

Most music played in the United Statesis licensed through music clearing houses such as Broadcast Music, Inc. (BM1), the American Society of
Composers, Authors, and Publishers (ASCAP), or SESAC (originally known as the Society of European Stage Actors and Composers). Most
owners of copyrights on musical compositions are affiliated with one of these three associations that will license, on a nonexclusive basis, the
public performance rights of the copyrighted music. These associations, in turn, distribute revenue from the licensing fees to their members as
royalties, less any administrative expenses.

Since a hotel may not easily restrict the music played on its premises to those works controlled by one of the aforementioned organizations,
hoteliers should contact each of the three associations directly to secure licenses to play the music in their collection. Hotels that fail to secure
licenses in advance are subject to fines and possible criminal or civil prosecution. From alegal standpoint, it is safest to purchase the license,
especialy if it isdesired as arevenue enhancer. At that point, the provision of music on sitewill be determined by cost effectiveness and not the
law. Generally, these licenses will likely only cost afew hundred dollars annually.

Final suggestions
While understanding theins and outs of copyrighted music can be confusing and may seem onerousto the typical hotel manager, afew important
practices should be consistently followed to avoid copyright infringement claims:

* Do not charge or collect admission or “cover fees’ for any venue where music is being transmitted or played unless a license has been
secured that covers all music that is presented.



e Require bands and disc jockeys to submit play lists in advance to ensure that the music to be played is covered under the hotel
license from BMI, ASCAR, or SESAC. In lieu of this requirement, stipulate in writing that bands and disc jockeys must secure
copyright licenses in advance before performing on hotel premises.

e Do not retransmit radio broadcasts through the entire lodging property such that it would exceed the limits specified in Title 17,
Section 110-5(B) of the U.S. Code. If background music throughout an entire property is desired, consider purchasing pre-recorded
music for business establishments from providers such as Muzak that already secure the licenses to the music they package.

e If purchasing music from satellite radio providers such as Sirius Satellite or XM Radio, the hotel must specify that it is intended for
broadcast in abusiness setting and not for individual listening enjoyment. The subcription costs will obviously be higher in order to cover
thelicensing fees.

e Renew the hotel’s licensing agreements with BMI, ASCACP and SESAC on an annua basis by providing accurate information and
timely paymentsto these associations. Licensing information from BMI, ASCAP and SESA C can be obtained from the following websites:
WwWw.bmi.com; Www.ascap.com; WWW.Sesac.com <

(Michael Gentile, J.D. is an attorney and associate professor in the College of Hospitality and Tourism Management at Niagara
University. Previously, he was the corporate counsel for the city of Sandusky, OH. E-mail: mgentile@niagara.edu)



