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PRESENTERS

eAyesha Mutope-Johnson, Of Counsel and Principal to Mutope-Johnson
& Associates, Pllc

eObtained law degree from Columbia University in New York

eSince 1996, Ayesha has maintained her own practice, which offers legal
support in a diversity of areas including travel, transportation, business,
commercial, contracts, employment and civil rights.

eGabrielle Patrick, Of Counsel to Mutope-Johnson & Associates, Plic
eObtained law degree from the University of Buckingham in the UK
eFormer Corporate Secretary and General Counsel to a major insurance
company in the Caribbean region offering various types of cover
including travel coverage
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TRAVEL EVOLUTION

ravel is easier, cheaper and faster

Outsourcing to maintain profitability
Necessity to monitor and manage
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ravel is more likely with globalization
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CATEGORIES

= Business Travel
= Recreational Travel

= Hybrid Travel Activities — examples:
= company-sponsored recreational
activities
= employees who participate in
recreational activities offered by the
culture and customs of the local
jurisdiction
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POTENTIAL PARTIES

= Hotels, Motels, Guest Houses, Hostels

= Auto/Ground/Road Traffic

= Carriers —ships, airplanes, automobiles, RVs
= Service providers -- cruise lines, airlines,
auto rental companies, recreational vehicle
rentals, travel agents

* Private Individuals and unlicensed carriers —
pirate taxis or gypsy cabs or unregulated auto

rental companies
' i

Mutope Johnson & Associates Pllc
Attorneys-at-Law




POTENTIAL STAKEHOLDERS

= Employers

= Owners

= Family members

= U.S. corporations

= Subsidiaries or Affiliates including wholly-
owned local subsidiaries

» | ocal corporations or individuals
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WIDE-RANGING ISSUES

o Accidents or Intentional Attacks

o Contracts & contract liability (employer, carrier, 3" party)

o 3" party providers (cabs, hotels, boats, restaurants,
venues)

o Corporate status

o Corporate undercapitalization or lack of indemnity
Insurance

o Absent or poor regulation — safety, liability

o Commercial or personal loss to 3" parties caused by or to
U.S. traveler or company

o Choice of Law; Choice of Forum

o Avallability of jury trial, mediation, arbitration

o Workers Compensation (U.S. or local)

Mutope Johnson & Associates Pllc
Attorneys-at-Law

M



PROBLEM?

It's only a problem when it happens

o Corporation sends employee abroad on
assignment

o Business or work-related part of the trip is
complete and the employee/traveler decides
to take a little vacation or engage in
recreational activities before return home

Let’s say you took a relaxing bike ride
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PROBLEM? (cont’d)

Case Example:
In 2009, a tourist was kayaking at a popular
Caribbean beach and run over by a 28 foot
speedboat. Her arm was almost completely
severed by the boat’s propeller. After 12
surgeries her arm was completely amputated.
The boat’s driver was an off-duty member of the
Coast Guard. The boat was temporally
impounded, then quickly released. No charges
to date have been laid. Local marine laws are

o/

unclear about liability.
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PROBLEM? (cont’d)

Other Cases:
Employees caught in terrorist attacks abroad.

2011 Twin terror attacks in Norway claimed g3 victims
—(business) tourists, civil and office workers and almost

an entire youth camp. %
/
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KEEPING AFLOAT

How to stay afloat and protect interests
Universal Rule: Have a good contract
Bring the litigation to your home forum

Consider-

Krenkel v. Kerzner International Hotels Ltd. Case no.

08-15971

Oy v. Carnival Cruise Lines, Inc., 632 So.2d 724 (Fla.
App. 3 Dist., 1994
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KEEPING AFLOAT (cont’d)

Forum Issues

nconvenient Forum (Forum Non Conveniens)
~orum with no regulation or poor regulation
~orum with unfairness or bias to your client

~orum where jurisdiction is questionable/absent

Consider-
Carnival Corporation v. Vicky Boodram, Boodram's Travel &
Tours and Ship Ahoy Cruises Case no. 1:11-cv-20269-KMM

Neely v. Club Med Management Services, Inc., 63 F.3d 166 (C.A.3

(Pa.), 1995) m
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KEEPING AFLOAT (cont’d)

Choice of Forum - "Doing Business in ..."

Choice of Forum — know your forum
= Assigning employees abroad

Non-existent, weak or poorly enforced laws
Day-to-day commuting can be dangerous

Non-work related activities can be treacherous
o Drunk driving laws may not hold locals accountable
o Kidnapping rampant
o Crime investigation not well-organized or a priority
o Law enforcement authorities may be ill-equipped
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KEEPING AFLOAT (cont’d)

Choice of Forum — Local laws inadequate?
= Accident or injury cases — negligence laws unclear
= Contract cases — liability distribution unclear
" |ntentional cases —local bias; non-existent law

= No Jones Act to protect U.S. plaintiff

* No equivalent to U.S. DTPA law to protect individual
U.S. plaintiffs or U.S. corporations

= Corporate status —local laws may not hold local
company responsible as a “corporate person”

= Limits of foreign law — Nigeria (no juries); France (no
punitive damages); Turkey (no breach of contract)
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KEEPING AFLOAT (cont’d)

Choice of Forum - Local agents or partners

The 2011 Carnival Cruise case....

* local agent absconds with money

* 4500 customers left stranded in Trinidad & Tobago

 Carnival based in Miami, Florida

* Carnival sued agent in Florida —fraud, breach of
contract & copyright infringement

* If Carnival wins in Florida — how enforced in Trinidad?

* Agent sued criminally in Trinidad — charges botched?

* Disgruntled passenger threatens agent at gunpoint
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KEEPING AFLOAT (cont’d)
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KEEPING AFLOAT (cont’d)

Choice of Forum - Local agents or partners

The Neely case....

* U.S. employee of Club Med (where resident?)

* Employed as crew member at St. Lucia resort

* Sucked into boat propellers — seriously injured

* Boat was in St. Lucian coastal waters

* Jones Act applied — Lauritzen factors

* Case proceeded under Jones Act in Pennsylvania

* Choice of forum upheld — American interests suffice
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KEEPING AFLOAT (cont’d)

Choice of Forum - Forum Convenience

* Where did incident/accident occur?

* Where are the witnesses?

* Where is the evidence? e.g. V from Asia, accident
in U.K., witnesses spread over Europe

* Criminal liability - prosecute where it occurred

= Strained prosecutorial arm - defer to foreign
forum

" Foreign jurisdiction may demand local prosecution

= Extradition —is there a treaty? Refusal to extradite
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KEEPING AFLOAT (cont’d)

Legal Reform — e.g. Australia Mandatory Cover
The “Open Water” Cases

= U.S. tourists disappear in Australia waters

* On a group dive — missed 2 days later

= Captain charged with manslaughter — acquitted

= Questionable facts — plan for double suicide

" |ssues re: poor regulation, record-keeping, logs,
manifests, no headcount

= Spurred robust legislation of Mandatory Public
Liability for certain common carrier services
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THANK YOU
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