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The Law Offices of David T. Denney, PC A Nose-to-Tail Law Practice®
= FoodBevLaw.com

The firm’ s Food, Beverage & Hospitality practice focuses on representing
clients in:
= The formation, purchase and sale of entities;
l = Private Placement of Securities;

* Franchising;

( p - = Corporate transactions;
- - = Civil litigation;

Uelavcicsaia e m Commercial real estate/leasing;

i = Beverage alcohol licensing;
= Employment matters;
= Developing Comprehensive Policies and Procedures; and
= Other random, weird stuff.







LEGAL FOUNDATIONS OF LIABILITY

Breach of Warranty

* Implied Warranties
= Warranty of Merchantability
= Warranty of Fitness for Human Consumption
(also plead as “Strict Liability” in Tort)

= Express Warranties
= Written (“Wild” Salmon)
= Oral (“We can serve you a meal without nuts.”)




LEGAL FOUNDATIONS OF LIABILITY

“Merchantable” means the product is fit for the
ordinary purposes for which it is sold...

...EATING/DRINKING.

This warranty can be a gateway for lawsuits under
state “deceptive trade practices” statutes, which
can result in awards of treble (3x) damages, and
attorney’s fees.




LEGAL FOUNDATIONS OF LIABILITY

Fitness for Human Consumption:

Where food products sold for human consumption are unfit
for that purpose, the law imposes a warranty of purity in
favor of the consumer.

Examples of food that does not meet this standard:
= Spoiled
= Un/Undercooked
= Containing Foreign Object




REASONABLE EXPECTATIONS TEST

Foreign Substance (glass/metal/band-aid)
“You probably Lose.

Natural but Unexpected Substance (bone/pit)
“You may still lose.

The question becomes: Was the food/beverage, upon
delivery to the customer, in a condition that (a) was not
contemplated, and (b) unreasonably dangerous.




LEGAL FOUNDATIONS OF LIABILITY

" Negligence (defendant breached a duty of care to
defendant)

= Strict Liability (plaintiff does not need to prove the
defendant’s failure — only that food was defective and
caused injury)




FOODBORNE ILLNESS

Contaminated Food (e.g., from supplier)

Contaminated Workspace (e.g., cross-contamination)

Contaminated Worker (e.g., barfing)




NOROVIRUS

oBetween 2009 and 2012, there were more than 1,000
norovirus outbreaks tied to food contamination in the
United States, sickening more than 21,000 people,
(according to the report).

oOf these outbreaks, 64 percent occurred in restaurants, 17
percent in catering or banquet facilities, 4 percent in
private residences, and 1 percent in schools or daycares.

oAccording to CDC, 1 in 5 restaurant workers admits having
to work while sick with the two major norovirus symptoms.




NOROVIRUS

Estimated 23 million cases in U.S. each year.

Symptoms include nausea, vomiting, diarrhea and stomach
cramps.

Spreads rapidly in large populations:

= Restaurants, hotels, cruise ships, schools, nursing homes, hospitals,
correctional facilities and more;

= Spreads from person to person, through unwashed hands, via
contaminated food or water or contact with contaminated surfaces

Resilient under a wide range of conditions:
= Heat, cold, chemicals, time...




1998 Dinner Party Outbreak

4 126 people attended a dinner
at a large hotel.

4 During the meal, a woman
vomited onto a polished
wooden floor.

4 |t was immediately cleaned
with a mop and disinfectant.

4 THE MEAL CONTINUED.

4 Within 48 hours, 52 people
reported norovirus symptoms.
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ALLERGENS

oA food allergy is an immune system response to a food that the body
mistakenly believes is harmful. Once the immune system decides that a
particular food is harmful, it creates specific antibodies to fight it.

oUp to 15 million Americans suffer from food allergies.
oUp to 32% of fatal food allergy incidents originate in restaurants.
025% of all peanut/tree nut allergy incidents occur in restaurants.

oEight foods make up 90% of all food allergies in the US:

Milk Tree Nuts
Eggs Peanuts
Fish Shellfish

Wheat Soy




ALLERGENS, CONT'D

oSome states, including Massachusetts and Rhode Island,
have laws requiring restaurants to post signage requiring
guests to inform the restaurant of any food allergies.

= Food prep and sanitation certification process now includes a
video on food allergies;

= Restaurants can be designated as “food allergy friendly” by
complying with guidelines developed by the Dept. of Health and
the Allergy/Anaphylaxis network.




ALLERGENS, CONT'D

Journal of Allergy and Clinical Immunology

oStudied 59 restaurant workers in 58 units
038% managers, 38% servers, 20% chefs

oSelf-ratings:
=76% “very” or “somewhat” comfortable in providing a safe meal

=54% “very” or “somewhat” comfortable in managing a food allergy
emergency




ALLERGENS, CONT'D

Journal of Allergy and Clinical Immunology

= 25% indicated consuming a small amount of allergen would
be safe.

" 34% believed fryer heat would “destroy” allergens.
=46% considered a buffet a safe choice if kept “clean.”

" 29% thought removing an allergen from a finished meal (i.e.
scraping) was safe.




SELECT FOODBORNE ILLNESS CASES




JIMMY JOHN’S - TO SPROUT OR NOT TO SPROUT?

oAfter five (5) alleged outbreaks related to sprouts from
2008 - 2011, Jimmy Johns announced in February 2012 that

it was permanently dropping sprouts from its menus.

oBut it appears that Jimmy John’s didn’t update its menus.




STARKS V. JIMMY JOHNS (2013)

oPlaintiff alleged that she purchased sandwiches advertised
in online and in-store menus, among other places, as
including sprouts, which did not include sprouts.

oClass included anyone who purchased a sandwich that
should have contained sprouts from 2/1/12 to 7/21/14.

(1) interference with contract; (2) intentional misrepresentation; (3) negligent
misrepresentation, (4) fraud; (5) violation of California’s False Advertising
Act; (6) violation of California’s Business and Professions Code; (7) Violation
of California’s Consumers Legal Remedies Act, Civil Code; and (8) Violation of

the Lanham Act.




JIMMY JOHN’S - OUT, DAMNED SPROUT!

oStarks received $5,000; class members received a voucher for
$1.40, good for a side item (chips, pickle) or soda.

oPlaintiffs’ attorneys received $370,000.




JIMMY JOHN'’S - THE FINAL CHAPTER

o In February 2014, Utica Mutual, JJ’s insurer, filed suit in
lllinois seeking a declaration that it has no duty to defend for
the loss associated with the class action suit based on
exclusions for claims arising from:

=J)’s oral or written publication of false material with the
knowledge that such material was false, or

"the failure of goods, products or services to conform with a
statement of quality.




COMSTOCK V. APPLE MINNESOTA, LLC (2014)

oClass action filed against Applebees for an outbreak of
E. coli 0111 that sickened at least 15.

oComstock had eaten an Oriental Chicken Salad, which
allegedly contained contaminated cabbage. Symptoms
began 3 days later, and he was ill for several weeks.

oApplebees removed from the menu during the investigation
of the outbreak, but later replaced it after changing
suppliers for certain ingredients.

oThe cabbage was likely contaminated before being
distributed to the restaurants.




TRUE FOOD KITCHEN (CA, 2014)

oSix guests who dined between August 21 and 25 tested
positive for shigella bacteria.

oNone of the alleged victims ate the same dish, causing
investigators to believe that the bacteria was passed
“person-to-person.

oThe Dept. of Health closed the restaurant so that it could be
sanitized and the food disposed of.

oRecords indicate food safety violations at all health
inspections since 2013.




FIREFLY TAPAS KITCHEN & BAR (NV, 2013)

0330 people sickened by salmonella over 2 months.

olLead epidemiologist on the investigation stated that
refrigeration was poor and workers failed to use disinfectant
in wet cloths. “Whatever salmonella they had was at a really
good temperature for growth.” Pointed to contaminated
chorizo.

o0As of June 2014, at least 300 had settled, close to maxing out
the restaurant’s S3MM insurance policy.

oAfter word spread, restaurant’s business fell by 80%, and
management cut staff by 20%.




SELECT ALLERGEN CASES




HENSCHEL V. PORTLAND PRIME (OR, 2015)

oHenschel is “deathly allergic” to dairy.

oAllegedly informed his server of his allergy, asked if the
shrimp scampi could be made without dairy.

oThe server assured him that it could. Henschel allegedly
asked again when served whether it was made with dairy,
and he was told it hadn’t been.

oHe suffered anaphylactic shock during the meal, was injected
with an epi pen, & was taken to the emergency room.

oSuit seeks $18,500 in damages.




12-YEAR OLD DIES OF ALLERGIC REACTION TO
CURRY CONTAINING PEANUTS (2014)

oConnor, 12, had a severe nut allergy (as did his mother).

oHis mom told staff when ordering that the meal must not
contain nuts, and was assured it would not.

olnvestigation revealed that kitchen staff used the same
utensils to serve all food (cross-contamination), and the
curry contained balti paste, with trace amounts of nuts.

oThe restaurant used an almond powder containing 50%
peanut powder, in an effort to cut costs.




CASES FALLING OUTSIDE FB ILLNESS & ALLERGIES




DICKEY’S BBQ (UTAH, 2014)

oJan Harding served herself a cup of sweet tea from a dispenser, and after
the first sip immediately felt a severe burning sensation.

oShe suffered severe burns to her mouth and throat, and was hospitalized
for two weeks in “extremely critical condition.”

oAuthorities discovered that an employee put lye into a sugar bag, which
another person then mixed into the tea.

oAccording to Harding’s attorney, “Everyone at this location knew that
this bucket of sugar contained cleaner, that it was dangerous, and that it
wasn’t disposed of.”




DICKEY’S BBQ (UTAH, 2014)

o Unfortunately, the person who poured the mix into the tea was an
employee of the franchisor who had been brought in that day, because
a manager had just quit.

oHarding’s attorney discovered that a month prior, a different employee
burned herself when she stuck her finger into the sugar container and
licked it to test for the chemical. Her tongue began bleeding and
blistering.

oThat employee quit the day before Harding was injured.

oThe matter settled December 2014, pursuant to an agreement that will
require extensive changes to operations to ensure no such injury occurs
again.




SCRUGGS V. CHICK-FIL-A, INC. (TEXAS, 2014)

o Plaintiff ordered a milkshake and allegedly bit into a pit in the cherry.

oShe alleges that she fractured two teeth below the gumline, which
caused her gums to become infected and septic, resulting in a heart
attack.

oScruggs claims that defendants “failed to properly inspect the cherry”
before serving it, and failed to warn that the cherries may not have been
properly de-pitted.”

oSuit filed v. Chick-fil-A, Inc., and Dells Maraschino Cherries Co, Inc.
seeking damages between $200,000 to S1M for medical expenses and
“mental anguish.”




DEVELOPING POLICIES

Foundations for Preventing Foodborne lliness
- From Professor Stephen Barth

" Insist that all employees be certified in food safety and
sanitation;

= State in employee job descriptions that everyone must
practice good personal hygiene;

" Emphasize hand-washing and post sighs where needed;

=Task one person per shift with cleaning/sanitizing fixtures
in restrooms;




DEVELOPING POLICIES

Food Safety, Cont’d.
"Implement regularly scheduled exterminator visits;

= Require hats/hairnets in the kitchen;

= Different colored mops/brooms to designate between
bathroom and kitchen/dining room use;

"Implement regular inspection of temperature gauges;
*Train and test staff on proper freezing/thawing cooling/
reheating techniques;

"Implement date-labeling to ensure adequate food
rotation;




DEVELOPING POLICIES

Food Safety, Cont’d
=Regularly clean ice scoops;

= Post food safety materials conspicuously in the kitchen;
and

"Begin emphasis on food safety at employee orientation.




DEVELOPING POLICIES

Allergies

Designate one manager-level (GM/AGM) per shift to handle
ingredient/allergen questions.

*"Ensure she is trained on the information.
*Train the staff to look to her for answers.

"High turnover of both front- and back-of-house personnel
prevent you from consistently training employees on
detailed ingredient/allergy information.

" Consider publishing allergy policies on the web.
" Disclose on the menu when possible.




DEVELOPING POLICIES

Allergies, cont’d

" Train staff about potential allergens and how to spot
symptoms of a severe allergic reaction.

- NRA Food Allergy Training Guide

= Track the Ticket from the table to kitchen, and back.
(consider colored ticket)

= Avoid cross-contamination:

= color-coded cutting boards;

= stations with designated tools;

= stay aware of your surroundings (i.e. watch for spillage)
= replace oil/garnishes/salt

" Place notice on menus alerting diners to inform you of
allergic conditions.




ADDITIONAL RESOURCES

www.foodallergy.org

www.foodsafety.gov (USDA)

www.restaurant.org/foodhealthyliving/safety/bestpractices (National Restaurant
Association)

Your state Restaurant Association (e.g., restaurantville.com (Texas))

www.HospitalityLawyer.com




