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Owner vs. Manager 

• Representing the Owner 
– Lynne Messina 

• General Counsel 

• Highgate Hotels, Irving, TX 

• Representing the Manager 
– Jeff Holdaway 

• Senior Vice President, Associate General Counsel 

• Marriott International, Bethesda, MD 

• Moderator 
– Mitchell S. Berkey 

• Partner 

• Wolff & Samson, West Orange, NJ 
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Manager Goals 

• Long term commitment provided 
Manager is meeting performance 
objectives 

• 10-30 year initial term depending on 
property type 

– Limited service 

– Full service 

– Resort 
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Manager Goals (cont’d) 

• Renewal rights exercisable by Manager, 
e.g., one or more 10 year renewal terms 

• Greater initial term and renewal rights if 
Manager provides financial support, e.g., 
equity investment, debt, guaranty or key 
money 
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Owner Goals 

• Flexibility and shorter duration of 
commitment 

• Short as possible initial term, e.g., 5-10 
years 

• Limit renewal rights to Owner only 

• Limited, if any, renewal rights exercisable 
by Manager based on meeting 
performance benchmarks 
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Manager Goals 

• Limit Owner’s ability to terminate 

• Acknowledges need for Owner right to 
terminate for: 

– Failure to meet both of two-prong 
performance benchmarks 

– Default by Manager 

• No right to terminate upon sale 

• Cure rights in favor of Manager 
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Manager Goals (cont’d) 

• Redemption/repayment/termination of 
financial support provided by Manager 
(e.g., equity investment, debt, guaranty, 
key money) as a condition to termination 

• Limit termination rights of Owner’s 
lender – the SNDA requirement 

• Termination fee to Manager depending 
upon circumstances 
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Owner Goals 

• Right to terminate upon: 
– Failure to meet either of the two-prong 

performance benchmarks 

– Default by Manager 

– Sale of hotel 

– Change in Manager ownership or key 
personnel 

• Reasonable performance benchmarks 
primarily focused on Operating Profit 
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Owner Goals (cont’d) 

• Limit cure rights of Manager 

• Satisfy lender requirement for 
termination upon taking 
possession/foreclosure 

• No termination fee to Manager 
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PERFORMANCE STANDARDS/ 
INVESTMENT OBJECTIVE 

BENCHMARKS 
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Single Prong vs. Two Prong Test 
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Operating Profit Test 

• Defining “Operating Profit” – the return 
on Owner’s investment 

• Defining “Deductions” for purposes of 
calculating Operating Profit 

• Establishing the Operating Profit 
benchmark 
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Market Test 

• Hotel Performance vs. the Market aka the 
Competitive Set 

• Performance as measured by RevPAR – 
Revenue Per Available Room 

• RevPAR – what do we mean? 

• Defining the Competitive Set for 
purposes of the performance comparison 
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Market Test (cont’d) 

• Establishing the performance benchmark 
in terms of a % of RevPAR of the 
Competitive Set 

• Revising the Competitive Set during the 
term 

• Revising the performance benchmark 
during the term 
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MANAGER vs. OWNER  
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Manager Goals  

• Need an appropriate “ramp up” or 
stabilization period before performance 
test begins and Owner’s performance-
based termination rights apply 
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Manager Goals (cont’d) 

• Conditions and carve-outs to Owner’s 
exercise of performance-based 
terminations right 

– Force majeure/“extraordinary event”  

– Default by Owner 

– Lack of compliance with Manager’s system 
standards not due to Manager 

– Hotel renovations 
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Owner Goals 

• Limit ramp up or stabilization period 
before performance test begins and 
Owner’s performance-based termination 
rights apply  

• Limit conditions and carve-outs to 
Owner’s exercise of performance-based 
terminations right 
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TERMINATION FEE TO MANAGER 
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Amount:  
Fixed Amount vs.  
Declining Balance 
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Negotiating Factors 

• Triggering event for the termination 

• Point during the term in which 
termination is triggered 

• Nature and extent of financial support 
provided by Manager (e.g., equity 
investment, debt, guaranty, key money) 
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DAY-TO-DAY OPERATIONS / KEY 
EMPLOYEES 
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Day-to-Day Operations/Key Employees 

Manager Goals 

• Ability to operate with minimal Owner 
interference/approval 

• Ability to follow approved operating and 
capital budgets without revision by 
Owner 

• Right to select, train, supervise 
employees 
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Day-to-Day Operations/Key Employees 

Owner Goals 

• Appropriate oversight/approval rights on 
Manager activities 

• Ability to review/revise budgets/operating 
plans 

• Periodic operations meetings with Manager 
• Right to select or, at minimum, approval right 

over selection and termination of, General 
Manager, Director of Finance, Director of Sales, 
Food & Beverage Manager, and other key 
employees 
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FINANCIAL ACCOUNTING/ 
REPORTING 
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Financial Accounting/Reporting 

Manager Goals 

• Control of hotel books and records 

• Control of operating accounts 

• Standardized reporting to Owner 
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Financial Accounting/Reporting 

Owner Goals 

• Right to audit hotel books and records 

• Signature authority on operating 
accounts 

• Opportunity to meet regularly with hotel 
personnel to discuss hotel financial 
performance and operations 
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ESTABLISHMENT, CONTROL AND 
APPLICATION OF  
FF&E RESERVE  

AND  
CAPITAL EXPENDITURES 



2012 Hospitality Law Conference                     OPERATIONAL CONTROL OF THE ASSET 

www.wolffsamson.com  

 

Establishment, Control and Application of FF&E Reserve 
and Capital Expenditures 

Manager Goals 

• Appropriate reserves for FF&E 
– Right to require Owner to fund additional 

FF&E amounts 
– Right to draw upon FF&E reserves 

• Owner obligation to fund non-FF&E 
capital expenditures 

• Owner obligation to fund capital 
sufficient for hotel to meet brand 
standards 
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Establishment, Control and Application of FF&E Reserve 
and Capital Expenditures 

Owner Goals 

• Limit amount of FF&E reserves 
– Restrict FF&E spending by Manager to 

reserve amounts 
– Notice and oversight on Manager drawing 

upon FF&E reserves 
• Owner discretion regarding funding of 

non-FF&E capital expenditures 
• Owner participation in, or control over, 

FF&E and capital projects 
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MANAGER COMPENSATION 
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• Industry norms 

• Ramp up/base fee bumps during the 
term 

• Nature and extent of financial support 
provided by Manager (e.g., equity 
investment, debt, guaranty, key money) 

Base Fee and  
Negotiating Factors 
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Incentive Fee 

• Nature of the fee 

• Payment of Incentive Fee before or after 
satisfying the Owner’s Priority, i.e., 
Owner’s required return 

• Determining Owner’s Priority 
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ASSIGNMENT/TRANSFER OF 
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Manager Goals 

• No termination if hotel is sold 

• Right of first offer or first refusal 

• No sale to a competitor of Manager or 
other unacceptable purchaser 

• Establishing criteria for unacceptable 
purchaser 
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Owner Goals 

• Right to terminate upon sale 

• No ROFO or ROFR or any restrictions on 
right to sell hotel 
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Manager Goals 

• Ability of Manager and affiliates to 
operate in proximity to the site 

• Limited area and duration of non-
competition by Manager 
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Owner Goals 

• No competition from Manager or 
affiliates 

• Broader area and longer duration of non-
competition by Manager 
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Session Evaluation 

Scan or Visit TheHLC.co 


