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In a highly publicized dispute, the Supreme Court will hear arguments this fall from 

advocates and opponents to ultimately determine whether federal law, in particular Title VII of the 

Civil Rights Act, protects transgender employees from discrimination based on their gender 

identity.1  Along with two other cases concerning the LGBTQ community, the Supreme Court will 

decide whether the owner of a funeral home violated the law when he fired a former funeral home 

employee, who informed her employer in 2013 that she struggled with a “gender identity disorder” 

and announced that she was a transgender woman and that she planned to start working in women’s 

clothing as opposed to the company’s male dress code of a suit and tie.2   

The Supreme Court’s eventual decision will likely impact the employment rights of 

approximately 1.4 million individuals who identify as transgender in the United States.3  In a recent 

survey, transgender individuals reported several adverse consequences in their workplace, or in 

attempts to gain employment, as a result of their gender identity or gender expression, including: 

• 27% of the respondents who were employed or applied for a job in the previous 

year reported being fired, denied a promotion, or not being hired for a job for which 

they applied; 

• 15% of respondents who were employed were verbally harassed, physically 

attacked, and/or sexually assaulted; and  

 
1 Adam Liptak, Supreme Court to Decide Whether Landmark Civil Rights Law Applies to Gay and Transgender 

Workers.  The New York Times. https://www.nytimes.com/2019/04/22/us/politics/supreme-court-gay-transgender-

employees.html (April 22, 2019). 

 

2 E.E.O.C. v. R.G. & G.R. Harris Funeral Homes, Inc., 884 F.3d 560 (6th Cir. 2018); cert. granted, 139 S.Ct. 1599 

(Mem) (2019) (Supreme Court will determine whether Title VII prohibits discrimination against transgender people 

based on (1) their status as transgender and (2) sex stereotyping). 
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• More than three-quarters (77%) of respondents took steps to avoid mistreatment in 

the workplace, including hiding or delaying their transition or reassigning from 

their employers. 4 

Regardless of the Supreme Court’s ruling on whether Title VII protects transgender 

employees, the trend among many agencies and states is to provide protections for the transgender 

community.  For instance, OSHA expressly states that “[a]ll employees, including transgender 

employees, should have access to restrooms that correspond to their gender identity.”  5  Citing its 

sanitation standard, OSHA requires employers “to allow employees prompt access to sanitary 

facilities”, which includes not placing “unreasonable restrictions on employee use of toilet 

facilities.”6  This means that employers must do more than provide a unisex bathroom for 

transgender employees.7   

Three years ago, the issue of transgender rights with respect to bathrooms was front and 

center in North Carolina.  Known as the bathroom bill, H.B. 2 required transgender people in 

government and public buildings to use bathrooms, changing rooms, and showers that 

corresponded with the gender on their birth certificate.8  A public outcry resulted from the passage 

of this bill, causing businesses and sporting events to avoid the state and litigation followed.  

Ultimately, a federal judge in North Carolina approved a settlement in July 2019 that prohibits the 

state government from banning transgender people from using bathrooms in state buildings that 

match their gender identity.9  Some states, like California, Oregon, and most recently New York, 

 
4 James, S.E., Herman, J.L., Rankin, S, Keisling, M., Mottet, L. & Anafi, M. (2016).  Executive Summary of the Report 

of the 2015 U.S. Transgender Survey. Washington, D.C.: National Center for Transgender Equality.  

 

5 Best Practices.  A Guide to Restroom Access for Transgender Workers. (2015) OSHA.  https://www.osha.gov › 

Publications › OSHA3795. 

 

6 Id., (citing OSHA 1910.141).  

  

7 Id.  

 
8 North Carolina ‘bathroom bill’ settlement approved.  https://www.reuters.com/article/us-north-carolina-lgbt/north-

carolina-bathroom-bill-settlement-approved-idUSKCN1UI2IJ 
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among others, have passed legislation protecting the rights of transgender individuals to use the 

bathroom associated with the gender for which they identify.10    

In addition to public accommodation, there has been a public push by more than 20 states, 

as well as the District of Columbia, to institute protections for transgender employees with regard 

to their employment.11  The EEOC also has taken an aggressive approach to protecting the rights 

of transgender employees.  First, the EEOC adopted its current Strategic Enforcement Plan (SEP) 

in December of 2012, which includes as a top EEOC enforcement priority “coverage of lesbian, 

gay, bisexual and transgender individuals under Title VII’s sex discrimination provisions, as they 

may apply”.12 In furtherance of this initiative, the Commission’s General Counsel formed an 

LGBT working group to provide advice and input to Agency litigators on developing litigation-

related vehicles.13 Agency litigators have filed lawsuits, as well as amicus curiae briefs, in a 

number of courts addressing an array of LGBT discrimination-related issues.14   

Connecticut, Delaware, Washington D.C., and New York’s employment non-

discrimination laws have been amended to provide coverage for sexual orientation and gender 

identity. 

This presentation will help attendees navigate multiple laws regarding transgender 

protections and examine how to comply with the legal requirements of the new state laws, the legal 

risks posed by complaints regarding accommodations and harassment, and how to manage them. 

We will also discuss best practices in the hospitality industry moving forward, and provide a 

roadmap for compliance. 

  

 
10 See Cal. Civ. Code § 51(b); Or. Rev. Stat. § 659A.403; and NY Exec App § 466.13. 

 

11 https://www.hrc.org/state-maps/employment 
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https://www.eeoc.gov/eeoc/litigation/selected/lgbt_facts.cfm 
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