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The State of Things - 2020
Restaurant industry sales declined $270 Billion.

110,000 restaurants (17%) closed permanently, or 
for the long-term (disproportionately impacting 
independents).

Employment levels are down by 2M jobs (from 8M 
at the height of the pandemic)







Will Take-out and Delivery 
Continue to be Important?



Third-party Delivery
Costs:

• The Cost (20-30% charge is normal).  When deliver was a 
small fraction, it might not have mattered…

• Customer doesn’t get the restaurant “experience,” & the 
delivery company “owns” your guest.

• Packaging/branding must be thoughtful; costs more; must 
be secure (i.e. tamper-evident).

• Restaurant loses control of food quality – (“Reuben is 
making one delivery along the way”) 🤬

• Contractual limitations of liability in third-party contracts are 
one-sided (until negotiated).

• 3dPD can negatively affect percentage rent calculations 
when paying rent on gross sales.

• Can slow down operations at peak times.



Third-party Delivery, cont’d
Benefits:• Delivery platforms have spent millions on marketing.• Restaurants have various marketing opt-ins that increase 

visibility (placement in app, specials).• Pre-covid, 25-30% of users of third-party delivery ordered 
2-3 times/week.

Could you???• Build your own delivery platform, using your employees?



Take-out
Take-out should remain a preferred 
service method post-COVID, as diners 
continue the habit of ordering curbside 
and to-go.

• The challenge is to allow the guest to participate in the 
restaurant “experience,” even though they don’t come 
inside.

• New sites will likely have more fiercely-negotiated to-go 
parking.

• To-go booze will become legal in many states (like Texas), 
where it wasn’t before. 



Ghost Kitchens
What?

• A Ghost Kitchen is a cooking facility producing food and 
beverages only for delivery or take-out.  There is no dine-
in option. 

Benefits:
• Real estate can be outside primary trade areas.
• No FOH finish-out required.
• No waitstaff – only a manager, BOH, and a few people to 

facilitate bagging/pick-up. 
• Multiple concepts can be run from one kitchen, same 

equipment - marketed on various websites/delivery 
platforms.



Side Hustles (“virtual concepts”)
What?

• A side hustle is when an operator creates a new concept to 
be sold out of an existing restaurant space. 

• It can operate as a temporary pop-up, virtually (delivery/pick-
up only), or within the physical space of the existing 
restaurant.

Benefits:
• Utilizes existing restaurant space, staff and equipment;
• Allows R&D without new build-out;
• Increase sales during slow times (“starts at 2pm!”);
• Allows increased revenue to make up delivery costs; and
• Positions restaurant to become a multi-meals-per-week dining 

destination for families.





Will Guests Suddenly Become 
More Reasonable Post-COVID?

Will Restaurants Continue to 
find Creative Ways to Engage 
with Them?



Guest Expectations
Customer Behavior, short-term

• Guests expect employees to be masked.
• Guests expect the same level of service they received pre-

pandemic (regardless of the restaurant’s staffing issues or 
legally-allowed occupancy level.

• Guests will continue to take out their frustrations on staff.   
Pro-maskers will want the restaurant to require masks, and 
No-maskers will want the restaurant to allow them to enter 
without one.  Management and staff will be caught in the 
middle.  (Nip it in the bud and simply place your policy on 
the door.)



Guest Expectations, cont’d

Customer Behavior, long-term:
• Guests will expect restaurants to continue with advanced 

hygiene protocols.
• Guests will continue to see on-premise outdoor dining as a 

“safer option” than inside dining.
• Guests accustomed to using take-out/delivery will likely 

continue to use those options at rates higher than pre-
pandemic levels.



How Did Chick-fil-A Secure 
Guest Trust?
Website:

• Listed sanitation policies/procedures in great detail.
• Regular handwashing; Outdoor handwashing stations for drive-

thru employees; Regular cleaning of high-touch surfaces
• New packaging that limited person-to-person contact
• Replacing trays with bags

Indoor:
• Plexiglass shields, distanced seating, sanitation signage

Outdoor:
• Designated employees in drive-thru to engage guests and 

confirm orders; designated runners; payment by tablet.



Guest Behavior Today
Lunch:

• Pre-pandemic, on-premises:  40% of adults went out each 
week

• Now, on-premises:  26% of adults are going out each week
• Pre-pandemic, off-premises:  38% of adults ordered 

takeout/delivery each week
• Now, off-premises:  48% of adults are ordering 

takeout/delivery each week

Dinner:
• Pre-pandemic, on-premises:  59% of adults went out each 

week
• Now, on-premises:  37% of adults are going out each week
• Pre-pandemic, off-premises:  58% of adults ordered 

takeout/delivery each week
• Now, off-premises:  64% of adults are ordering 

takeout/delivery each week



Guest Relations – keep them 
coming back
Guest Relations:

• When frustrated guests wait for a table at your newly-
expanded 100% capacity, they see empty tables in your 
dining room you cannot staff. Clearly, the fault lies with 
incompetent management. 

• Do not engage in a discussion about the economic policy of 
the Federal Reserve and the size of unemployment checks 
generated by the American Rescue Plan.

• Guests visit restaurants to get a vacation from all that. 



Guest Relations – keep them 
coming back, cont’d
Options for Success:

• Instead, explain that you will only be able to seat them 
when you can serve them up to the standard they expect -
and you would not want to compromise that.

• Then offer them a gift card to use toward their next visit, at 
a slower time, when you have staff to take care of them.

• We all went to economics class and understand supply and 
demand. 



Restaurants Will Continue to 
Engage Guests in Creative 
Ways



What will the Restaurant Real Estate 
Landscape look like post-COVID?



Restaurant Real Estate
QSR:

• Drive-thru/delivery-only models, with no indoor dining;
• Dedicated drive-thru lanes for delivery orders.

Fast Casual and Finer Dining:
• Emphasis on throughput for delivery services;
• Patios will continue to be regarded as “safer” 

alternatives to indoor dining.

All Service Types:
• Target real estate in the suburbs, as daytime (and 

nighttime) urban populations remain thin.
• Patios will continue to be regarded as “safer” 

alternatives to indoor dining.
• The race for available, second-generation space has 

already begun (despite extraordinary increases in 
construction costs).







Will the labor market stabilize 
in 2021?

2022?





Dino Ferraro, the owner of Capone's Italian Cucina and Black 
Trumpet Bistro in Orange County, California, told FOX 
Business that many of his former employees don't even 
want to come back full time so they can still collect 
unemployment benefits. 

He told them he would only allow them to come back and 
work full time or the same shift they had before.

As a result, he lost between 15-17 employees in total at both 
locations and was forced to ramp up hiring efforts on multiple 
occasions. However, he said he has had little luck in filling 
positions.

"When we place the ad…we get one-fifth of the response 
compared before," he said. 

Even when they get a response and set up an interview, only 
one out of 10 people show up, according to Ferraro.



Employee Considerations
from Matthew Mabel, Founder – Surrender, Inc.

Recruiting & Hiring
• Every restaurant has a “now hiring” sign up these 

days, and every week those signs appear to become 
larger. 

• As a result, you must separate yourself from the pack. 

How?
• By leveraging your culture, scheduling flexibility, and 

the rates of pay you can afford to stretch thanks to a 
menu price increase. 

• Understand the necessity to develop people you might 
not have hired under different conditions (they may not 
come ready-made when hired), and 

• Up the ante on any referral/bounty program. 



Employee Considerations, 
cont’d
Retention

• The surest way to staff your restaurant? Keep the people 
you already have. 

• Don’t put yourself in a position to feel those tears running 
down your cheeks as you watch them walk out the front 
door and go to work for the restaurant across the street. 

How?
• If people need a few more hours, give them the hours. 
• If they need more love, caring, acknowledgment, and 

attention, make time every day to do that. 
• Since reminding them why they smartly chose to work in 

your restaurant helps, reflect it back to them constantly. 



Employment Issues beyond 
2021
Wage/Tip Credit:

• The Raise the Wage Act of 2021 seeks to hike the 
federal minimum wage from the current $7.25 to $15 
per hour over five years and eliminate the tip credit for 
tipped employees who earn $19-$25 per hour on 
average. 

• Restaurant employers should be working on strategic 
plans now, in the event a national minimum wage 
increase is implemented.  State/local minimum wage 
rates remain a crap shoot.



Employment Issues, cont’d
Immigration Reform:

• The future of “immigration reform” is uncertain.  While 
many expect the Biden Administration to enact some 
level of change to our immigration system, whether 
these alterations will be moderate or sweeping 
remains to be seen. 

The Result:
• Increased labor costs could result in increased 

automation (from kiosks to drones to ??), the 
elimination of tipping, and a shift away from 
restaurateurs building full-service restaurants.



Where Do We Go From Here?

There’s nowhere to go but up.



Questions??

david@foodbevlaw.com

www.foodbevlaw.com

www.ferretlaw.com (not yet operational – perhaps 2022?)
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http://www.ferretlaw.com/

