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Hotel Receiverships: Qualification

e Some states require Receiver
to be registered. Others do not.

e FEven if registration is required,
lender may have flexibility to
choose a Receiver not on the
list.

e Receiver istypically an
individual. Some states allow
entities to act as receiver (NJ).
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Hotel Receiverships: Qualification

e Common questions for registration include:

(@)

Qualification statement — must disclose potential conflicts, e.g., cannot be a judge,
court employee, disbarred attorney, etc.

Personal information
. Name
m  Social Security number
m  Business information (address, phone, email address)

m  Contact information (address, phone, email address)

Personal background questions — must disclose prior arrests, convictions, personal
bankruptcies, ethical violations, etc.
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Recelverships Requirements by State
New York \

® Registration required e Information required

® Training must be completed before o Qualification statements — no
submitting application for appointment as conflicts
receiver

. : o Personal information
® Once approved, name will be on the public

list established by the chief administrator m  Current name

® All appointments (with a few exceptions) are m  Social Security number

selected from this list (if parties agree, the m Business information (address,
court can approve a Receiver not on the list) phone, email address)
® Need to re-register every 2 years m  Contact information (address,

: . : hone, email address
® A Receiveris not required to be an attorney P )

in NY o Personal background questions
- no legal/ethical violations



ecelversnips Requirements by State
Texas

® Must be a citizen and qualified voter of Texas at time of appointment

o “Qualified voter” means a person 18 years of age or older who is a U.S. citizen, has
not been judicially determined to be mentally incompetent or convicted of a
felony, is a resident of the State of Texas, and is registered to vote at time of
appointment

® Receiver must maintain actual residence in Texas during receivership

® Receiver cannot be a party, attorney, or other person interested in the action
in which the receiver is sought

® Must post a bond approved by the court and in an amount fixed by the court

® Must take oath to perform duties faithfully



Hotel Recelverships: Appointment

e After borrower defaults on mortgage,

lender usually seeks appointment of a
Receiver

e [oan documents usually provide for a
Receiver after default

e Court appoints Receiver at lender’s
request




Hotel Recelverships: Appointment

e Courts usually enforce the loan documents
and appoint the Receiver if a default exists

e Borrower normally consents to the
Receiver unless it contests the default

e Lender typically has a lot of influence in
the selection of the Receiver

o Certain franchisors require advance
notice/approval of receivership, and choice of
receiver and management company




Hotel Recelverships: Appointment

e Receiver is appointed as a fiduciary to take control of the hotel and
related assets

e Receiver should consider his fiduciary duty to the property, not to a
specific stakeholder (e.g., not acting on behalf of lender)

e Receiver's rights and obligations are set forth in the order
appointing the Receiver (the “Receiver Order”)

e After entry of the Receiver Order, the Receiver files proof of bond
and oath to accept and effectuate the appointment



Hotel Recelverships: Receivership Estate

e Receiver Order sets forth all rights, authority,
duties and obligations of Receiver:

o Grants Receiver sole custody and control of borrower's
records

Ledgers

Journals

Merchant credit card machines and access codes
Reservation reports

Tenant files

Occupancy tax records

Guest and facility bookings
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Hotel Recelverships: Receivership Estate

o Grants Receiver sole custody and control of

m  Books, records, and information technology
m  Borrower's assets
® Real property
® Bankaccounts
Credit card accounts
Reservation deposits

Reserves

Other accounts used by hotel personnel (i.e. petty cash)

o Grants Receiver sole right to income

[ Revenues

m Refunds
11



Hotel Recelverships: Receivership Estate

o Grants Receiver sole control of deposits
m  Security deposits
m  Utility deposits
m  Advance deposits

o Grants Receiver sole custody of original licenses,
contracts and leases
m  Liquor license (may be non-transferable in some states)
m  Collective bargaining agreement
m  Franchise agreement

® Some flags may require receiver to enter in to
new/temporary franchise agreement
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Empowers Receiver solely to manage, operate and
improve hotel property

Requires borrower, any guarantor, and any prior
manager to cooperate with the Receiver Order,

including turnover of all assets relating to the property,
books and records, access to records and systems

Requires borrower to provide an accounting to
Receiver

13



Enjoins borrower from interfering with Receiver

Provides for payment of Receiver's fees and
reimbursement of expenses from the receivership
estate

Provides that Receiver is not required, but may pay
claims accruing before the receivership estate

m  Lender may impose controls before payment (e.g.
approval over a certain threshold amount)
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Hotel Recelverships: Receivership Estate

o Authorizes Receiver to pay operating expenses from
and after appointment

o Authorizes Receiver to request protective advances
from secured lender and protects lender in making
such advances

o Requires Receiver to report to the Court (i.e. monthly
financial reports)
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Hotel Receiverships: Receivership Estate

o Authorizes Receiver to engage a management company (which could be
Receiver's company)

m  Receiver is responsible to the Court and for the decisions of the receivership; however,
Receiver cannot manage the complex day-to-day operations of the hotel

m  Hotel manager reports to Receiver and is directed by Receiver

m  Receiver should enter into a written management agreement with management
company

m  Lender may require approval of management, especially if lender is funding operations
through protective advances

m  Negotiate terms of management agreement with lender at same time as Receiver's fees

B Management is for receivership and answerable to Receiver
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Hotel Receiverships: Receivership Estate

o Requires Receiver to maintain an E&O insurance policy

o Authorizes Receiver's use of liquor license, if allowed under state law

o Authorizes Receiver to obtain new tax identification numbers and file tax returns
(e.g. sales, beverage, occupancy)

o Authorizes Receiver to market and sell the property, if allowed under state law

m  Typically, this requires notice to the borrower, as well as consent of the lender and approval
by the court
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Hotel Recelverships: Receivership Estate

o Authorizes Receiver to negotiate new franchise agreement (if applicable)

m  May be driven by franchisor

o Limits liability of Receiver to gross negligence, willful misconduct and fraud

o Requires Receiver to post a bond
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Hotel Recelverships: Action Items

e Upon appointment of
Receiver, Receiver should:

o Take control of and inspect all
hotel property

o Confirm or obtain insurance
o Inventory the property

o Document status of property
(e.g. pictures, video)

o Change over bank and other
accounts — control flow of cash
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Hotel Recelverships: Action Items

o Take possession/control of
books and records

o Report to Court as required
o Deal with required repairs
o Take control of operations
o Deal with creditors

o Deal with employees

m  CBAs
B WARN Act
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Work with existing
management company or
engage new management
company
m  Transition issues include cash,
bank accounts, credit card
accounts (receivables,

reserves), employees (and
CBAs), all operation issues

Establish process with lender
for protective advances (lender
may require budget after cost
of exigent matters covered)
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Hotel Recelverships: Termination

e Receivership ends upon:
o Foreclosure of the hotel

o Sale of the hotel

o Discharge of Receiver

e Receiverisrequired tofile
final report with Court

‘ 22



PR NN

©_  Questions?




Thank you!
Alissa M. Nann, Of Counsel
Foley & Lardner LLP
anann@foley.com
212.338.3578
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