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Workplace Safety: 
COVID Complaints are 
on the Rise  
Don’t Take Your Foot Off The Gas 
Too Early



The COVID Rollercoaster

● One week brings promising news of decreased community spread.
● Next week concerns of new variants and local “surges” dominate the 

headlines.
● With the number of vaccinations administered trending up and 

positivity rates trending down in some states, there is reason for 
optimism. 

● Employers can ill afford to coast through the rest of the pandemic 
when it comes to workplace safety measures.



Risks

● OSHA Inspections or Whistleblower Claims
● COVID-related Litigation on the Rise

○ 875 lawsuits filed in the last 4 months



OSHA’S COVID-19 Safety Standards 

● OSHA has released a National Emphasis Program prioritizing 
COVID-19 related inspections involving deaths or multiple 
hospitalizations. 

● The stated goal of the NEP is to significantly reduce or eliminate 
worker exposure to COVID-19 by targeting industries and worksites 
where employees have a high frequency of close contact exposures 
with co-workers or the public.



Targeted Industries

● OSHA’s NEP indicates that the targeted industries include:

○ Supermarkets 

○ Department Stores

○ Full-Service Restaurants

○ Limited-Service Restaurants

● Employers in these industries will be included in the targeting list for 
programmed inspections.



What Will OSHA DO? 

● OSHA will review employers written safety and health plans, 
procedures for hazard assessment, and protocols for personal 
protective equipment use. 

● OSHA will also determine whether measures to facilitate physical 
distancing have been implemented.

● CDC guidance will be consulted in assessing potential workplace 
hazards and to evaluate the adequacy of an employer’s protective 
measures.



COVID-19 Safety Standards 

● OSHA’s latest guidance indicates that implementing a COVID-19 
prevention program is the most effective way to mitigate the spread 
of COVID-19 at work.

○ This guidance suggests that if OSHA adopts an emergency temporary standard, it 
will likely include a requirement that employers implement a prevention program.

● OSHA suggests identifying a workplace coordinator to address 
COVID-19 issues.

● OSHA’s current guidance recommends that employers do not relax 
preventative measures for employees who have been vaccinated. 



COVID-19 Safety Standards 

● Even as face covering requirements are lifted by state and local 
governments, OSHA recommends that employers continue to 
require face coverings.

● Continue to encourage social distancing.
● Maintain physical barriers.
● Continue to clean and disinfect regularly.



Federal and State Litigation

● Many COVID-19-related employment lawsuits based on federal laws 
such as the Families First Coronavirus Response Act

● Increase in COVID-19 actions filed alleging violations of state law that 
were in effect prior to the pandemic. 

○ Violation of public policy

○ Sick leave laws

○ Negligence



Be Prepared for Vaccine Policy Issues

● Fisher Phillips conducted a flash survey in February 2021 about the 
COVID-19 vaccine in workplaces.

● The findings show:

■ 64% of employers are not considering mandating the vaccine

■ 27% of employers are unsure

■ 9% of employers are considering mandating their employees take the vaccine

■ 78% of employers are encouraging their employees to take the vaccine and 
many of them are still weighing their options on offering incentives.



The Legal Issues

○ The EEOC indicates that employers may require their workers to get a COVID-19 
vaccine.

○ Employers may be required to provide reasonable accommodations to employees 
who are unable to take the vaccine due to certain medical (including pregnancy) 
or religious reasons.

○ Need to continue to monitor state legislatures that may restrict mandated 
vaccines. 

■ To date – only Oregon has restrictions.



Litigation Tracker



To Do

● Educate yourself and your leadership – federal and state status
● Conduct a thorough review of current safety protocols and 

compliance 
● Pay special attention to leave and remote work policies. 
● Develop policies to address continued LOA/furlough issues and  

reasonable accommodations for employees with disabilities.
● Move forward on your vaccination policy:

○ How will you handle groups who require your employees to be vaccinated?

○ Will you require vaccines for employees?


