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Many hospitality business owners enjoy the challenges and resulting rewards of operating their businesses. The time will inevitably come, however, to bring on new investors to spur continued growth, or to sell the business in order to pursue new opportunities. It is never too soon to plan for a potential investment or exit, and this presentation will highlight several areas of interest.
I. The Importance of Diligence on the Front End
When buying a business, it may be tempting to skimp on due diligence based on timing and cost considerations. However, conducting meaningful due diligence on the front end is essential not only to protect the new owner’s immediate interests, but also gives comfort that there are no “landmines” that may be uncovered by a future buyer or investor of the business down the road. In addition, a subsequent buyer or investor may be able to use prior third-party diligence reports as a starting point or building block for their own diligence, which in turn will make the transaction more efficient from a timing perspective.
II. Entity Structuring
In the hospitality industry, it is common to separate the ownership of real estate from the operations (i.e., the business of running the hotel or restaurant) by forming two distinct legal entities. Typically, one entity owns the real estate, while another operates the business and leases the property from the real estate entity. This structure is sometimes referred to as an “OpCo/PropCo” (Operating Company/Property Company) arrangement.
In addition to separating real estate (PropCo) and operations (OpCo), hospitality businesses sometimes introduce a third entity, a management company, to handle day-to-day operations, staffing, and management services. The management company typically enters into a management agreement with the operating company (and sometimes directly with the property owner).
There are pros and cons to creating separate entities to house certain aspects of the hospitality business. Pros include:
· Enhanced liability segregation
· Financing flexibility
· Tax and estate planning opportunities
· Sale and exit flexibility
The most notable drawback is that the multiple entities will result in increased complexity and costs.
III. IP Protection
Owners of hospitality businesses should prioritize intellectual property (IP) protection to safeguard their brand, creative assets, and competitively sensitive information. Key areas include registering trademarks for business names, logos, and slogans; securing copyrights for original content such as menus, photos, and marketing materials; and protecting trade secrets like proprietary recipes and customer lists through confidentiality agreements with employees and other service providers, and internal policies. Additionally, design rights can help enforce rights in unique decor or packaging, while early registration of domain names and social media handles prevents cybersquatting. Robust employee and service provider agreements ensure IP ownership remains with the business, and regular monitoring and enforcement help maintain the value of these assets. 
IV. Assignment/Change of Control Provisions in Leases
Negotiating change of control and assignment provisions in a commercial lease is crucial for hospitality businesses because these terms provide essential flexibility for ownership changes, mergers, or restructuring without risking lease termination or business disruption. Favorable provisions help preserve the value of the business by ensuring the lease can be transferred in a sale or to affiliates, which is especially important given the industry’s dynamic nature and reliance on location. Clear, reasonable standards for landlord consent and well-defined procedures also make the business more attractive to investors and lenders, support continuity of operations, and allow the business to adapt to evolving market conditions.
V. Imposing Confidentiality Restrictions While a Sale/Investment is Pending
Confidentiality agreements, often called non-disclosure agreements (NDAs), are crucial when selling a hospitality business because they protect sensitive information that is shared during the sales process. This information can include financial statements, customer and supplier lists, pricing and cost information, marketing strategies, recipes, employee details, and other proprietary data. If this sensitive information were to become public or fall into the hands of competitors, it could harm the business’s value, reputation, or competitive advantage.
In a more direct sense, premature disclosure of a pending transaction can negatively impact the performance and viability of the business. The sale of a business can create uncertainty among employees, customers, and suppliers if news of the potential sale leaks prematurely. A confidentiality agreement helps ensure that only serious, vetted buyers and their representatives (on a “need-to-know” basis) have access to sensitive information, reducing the risk of rumors or instability that could disrupt operations or damage relationships.
